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Before POLITZ, Chief Judge, H G3 NBOTHAM and WENER, Circuit
Judges.

PER CURI AM *

Alan Burton Caliva appeals the district court's order

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



affirmng the bankruptcy court's denial of his notion to anend his
schedul e of exenpt property to add an interest in a 25-acre tract
of land. Finding no error, we affirm

Caliva filed a Chapter 11 bankruptcy petition on Decenber 6,
1985. He did not include in his original schedule of exenpt
property the interest in a 25-acre tract bequeathed him by Frank
and Vera WIllians who had died pre-petition. The property was
| ocated near a growing comercial developnment and hence was
potentially val uable. In his Disclosure Statenent and Pl an of
Arrangenent, filed in Decenber 1986, Caliva indicated hisintent to
sell the property and to use the proceeds to pay his creditors. He
repeated this representation at a hearing about his contested
request for the use of certain cash collateral. On the basis of
this representation, the bankruptcy court approved the request and
entered an order approving the use of substantial funds.?

On April 16, 1990, however, Caliva reversed his position. He
moved to amend his schedule of exenpt property to include his
interest in the 25-acre tract, which, for the first tinme, he
claimed as a business honestead. After a hearing, the bankruptcy
court denied the notion. Caliva appealed to the district court.
Wi | e his appeal was pendi ng, Caliva reached an agreenent with the

bankruptcy trustee as to the sale of the property on the condition

. Caliva forged seven additional orders to w thdraw anot her
$80,000 in cash collateral. He was convicted of fraudulently
m susing the assets of the bankruptcy estate in violation of
18 U.S.C. §8 152 and sentenced to five years inprisonnent. He also
was renoved as debtor-in-possession and a trustee was appointed in
his stead. Caliva was released on parole in 1990.



that his honestead interests, if any, would attach to the sale
proceeds. The district court thereafter affirnmed the bankruptcy
court's decision and adopted its opinion. This appeal foll owed.

At the threshold, Caliva raises a jurisdictional challenge.
He mai nt ai ns that the bankruptcy court | acked jurisdiction over the
25-acre tract because probate of the Wllians' wlls was still
proceeding in Texas state court. W are not persuaded. Caliva's
interest in the 25-acre tract vested upon the death of the
WIllianses.? He thus held an interest in the tract at the time the
bankruptcy petition was filed. The tract thereby becane property
of the bankruptcy estate under 11 U S.C. § 541(a)(1)2® and was
subject to the Bankruptcy Code, which preenpts state |aw by
operation of the Supremacy C ause.* The bankruptcy court had
jurisdiction.

We turn now to the substance of the appeal. Caliva clains
error inthe district court's affirmance of the bankruptcy court's
refusal to allow him to anmend his exenption schedule. Hi s

contention has no nerit. A court may deny leave to anend if

2 Tex. Prob. Code Ann. 8§ 37; Kelley v. Marlin, 714 S.W2d
303 (Tex. 1986).

3 4 Collier on Bankruptcy § 541.18 at 541-99 et seq. (15th
ed. 1993); see Inre Elliott, 81 B.R 460 (Bankr. N.D.IIl. 1987).
4 In re Goerg, 844 F.2d 1562 (11th Cir. 1988), cert.

deni ed, 488 U. S. 1034 (1989).



amendnent would prejudice the creditors.® This is exactly what
woul d happen here. By representing that he intended to sell his
interest inthe 25 acres to pay his creditors, Caliva convinced the
bankruptcy court to allow himto divert to his own use substanti al
cash coll ateral securing various debts. But for that
representation, the creditors would have prevailed in their
obj ecti ons. Now Caliva seeks to strip the creditors of the
proceeds of the asset on which the court relied in releasing the
cash coll ateral. Deni al of leave to anmend decidedly was not an
abuse of the bankruptcy court's discretion.?®

Further, after review of the evidence we conclude that the
bankruptcy court's finding that Caliva failed to establish the
el ements of a honestead claimwas not clearly erroneous.’” W wll
not entertain Caliva's "questions" about the inpartiality of the
bankruptcy judge and di strict judge because they were not raised in
a tinely manner, although the purported grounds on which he clains

bi as were known to himsince 1988.8

AFFI RVED.

5 In re WIllianson, 804 F.2d 1355 (5th Gr. 1986).

6 Cf. WIlianson.

! In re HIIlI, 972 F.2d 116 (5th Cr. 1992) (bankruptcy

court's factual findings are reviewed for clear error only).

8 United States v. York, 888 F.2d 1050 (5th Cr. 1989).



