UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-2478
Summary Cal endar

EARNEST EDWARD DACUS,
Peti ti oner- Appel | ant,
VERSUS
LAWRENCE COLEMAN, Director
Harris County Adult Probation
Departnent, and JAMES A. COCLLI NS,
Director, Texas Dept. of Crimnal
Justice, Institutional D vision,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA-H91-179)

(April 5, 1994)
Before DAVIS, JONES, and DUHE, Circuit Judges.
PER CURI AM !

Appel  ant Dacus was convicted in Texas of delivery of a
control | ed substance and was sentenced to six years inprisonnent,
the sentence to be probated. He sold drugs to an officer. He
sought federal wit of habeas corpus alleging that he was denied
due process because the trial court refused to reopen the case to

hear testinony froma material witness; the trial court refused to

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



give a "m staken identity" jury instruction; and anot her i ndivi dual
confessed to the offense. The district court granted the
Respondent's notion for summary judgnent. We granted Dacus's

nmotion to proceed in forma pauperis on appeal and a certificate of

probabl e cause. W now affirmin part, vacate in part and renand.

Dacus argues that he was entitled to a "m staken identity"
jury instruction. Under Texas state |law a defendant is not
entitled to a mstaken identity jury instruction because such an

instruction is an inproper coment on the evidence. See Roberson

v. State, 852 S.W2d 508, 511 (Tex. Crim App. 1993). The district
court properly dismssed this claim

Dacus al so argues that new y di scovered evi dence, specifically
a confession by Janes W Ben excul pati ng Dacus, establishes that he
is factually i nnocent and entitles himto relief. An allegation of
new y discovered evidence relevant only to the guilt of a state
prisoner does not state a cognizable ground for federal habeas

corpus relief. Arnstead v. Magqgio, 720 F.2d 894, 896-97 (5th Cr

1983). This claimwas correctly di sm ssed.

Dacus next argues that he was deni ed due process because the
trial judge refused to reopen the case after both sides had rested
but before the jury had been charged. Dacus sought to present
testinony froma witness who allegedly would have testified that
Dacus was not the seller of the cocaine to the undercover police
of ficer. Dacus argues that the trial court's refusal to reopen the
evi dence and wait twenty mnutes for the witness to arrive rendered

his trial fundanentally unfair. The Respondent correctly asserted



that the claim was procedurally barred, and the district court
denied relief on that basis.

A petitioner may raise a procedurally barred claim in a
federal habeas petition if he can denonstrate cause for the default
and actual prejudice as a result of the alleged constitutiona
violation, or if he can denonstrate that failure to consider the
claimw !l result in a fundanental m scarriage of justice. Smth
v. Black, 970 F.2d 1383, 1385-86 (5th Cr. 1992). A "fundanenta
m scarriage of justice" occurs where the alleged constitutiona
vi ol ati on has probably caused an innocent person to be convicted.

Murray v. Carrier, 477 U. S. 478 (1986).

The district court correctly held that Dacus has not shown
cause or prejudice for the default. The district court did not,
however, consider whether Appellant has nade a col orabl e show ng
that failure to address the nerits of his claimwll result in a
fundanental m scarriage of justice.

Dacus contends that his wi tness, Melvin Kenp, woul d have naned
the individual who actually commtted the of fense and that anot her
i ndi vidual has confessed to commtting the offense. Under Texas
law a trial judge nust reopen a case to permt a party to introduce
nore evidence if the evidence is adm ssi ble and offered before the
jury is charged, unless it appears that the introduction of the
evidence would inpede the trial or interfere with the orderly

admnistration of justice. See Tucker v. State, 578 S.W2d 4009,

410 (Tex. Cim App. 1979). Dacus requested a twenty-m nute recess

because Kenp was on his way to the courthouse, but the trial judge



deni ed the request apparently because of the delay. The denial of
the twenty-m nute recess can be reversible error, see Tucker, 578
S.W2d at 410, and a violation of state |aw can be a valid basis
for federal habeas relief if it rendered the trial fundanentally

unfair. Lavernia v. Lynaugh, 845 F.2d 493, 496 (5th Gr. 1988).

Dacus's defensive theory was m staken identity, and therefore the
trial judge's refusal to reopen the case and grant hima twenty-
m nute recess and hear the witness may have rendered Dacus's tri al
fundanental |y unfair.

Al t hough Dacus may show t hat he was deni ed due process because
the trial judge refused to reopen the case, he nust also
denonstrate factual innocence. Because the district court did not
address the fundanental -m scarriage-of-justice exception to the
procedural default doctrine, this portion of the district court's
order is vacated and the case renmanded. On remand the district
court shoul d consi der whet her the denial of the twenty-m nute del ay
to hear the witness was error and whether Ben's confession and
Kenp' s testinony are sufficiently credi ble to support Dacus's claim
of factual innocence.

For the first time on appeal Dacus also argues that the
indictment was invalid and that the prosecution know ngly used
perjured testinony and suppressed Brady nmaterial. W do not
address these issues. See Smith, 970 F.2d at 1389 (issues not
raised in the habeas petition in the district court will not be
addressed on appeal).

AFFI RMVED in part, VACATED in part, and REMANDED






