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Bef ore KING and BARKSDALE, Circuit Judges, and DUPLANTI ER, "~
District Judge.

PER CURI AM **

CGA. Underwriters brought an action for declaratory judgnent
against Placid G| Conpany ("Placid"), Placid' s Underwiters, and
Edi son Chouest O fshore, Inc. ("Chouest"). CG filed a notion
for summary judgnent, which the district court granted. Placid
and Placid s Underwiters appeal the judgnent, and Chouest cross-
appeal s.

| .
Fact ual Background

On February 28, 1986, Placid G| Conpany and Edi son Chouest
O fshore, Inc., entered into a tinme charter under which Placid
acquired the use of the MV DAMON CHOUEST, an anchor
handl i ng/ supply vessel owned by Chouest. Under the tine charter,
Chouest was obligated to provide Placid with $10, 000,000 in
conprehensive general liability insurance as an additional

insured.! Chouest obtained $1, 000,000 of coverage for Placid as

"District Judge of the Eastern District of Louisiana,
sitting by designation.

““Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.

! The insurance obligations were spelled out in a section of
the time charter styled "Exhibit "B Required Insurance."”
Paragraphs 2, 4, and 6 of this section read as foll ows:

2. Conpr ehensi ve CGeneral Liability Insurance, witten to
i nclude the follow ng endorsenents and mninumlimts:
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an additional insured fromCG Underwiters (styled by the

ENDORSEMENTS LIMTS
Personal Injury Conmbi ned Single Limts
Conpl et ed Operati ons per occurrence of $10, 000, 000

Broad Form Contractual Liability
Broad Form Property Damage

Prem ses

Wai ver of Subrogation

Placid as an Additional Insured

4. Protection and Indemity |Insurance on the SP 23 Form or
equi valent, witten to include the foll ow ng endorsenents and
mnimumlimts:

ENDORSEMENTS LIMTS
Chartered Vessel Conmbi ned Single Limts
Menbers of the Crew per occurrence of $10, 000, 000

Mari ne Contractua
Tower's Liability
In Rem
Collision Liability
Adm ralty Coverage |
Death on the Hi gh Seas
Jones Act Seanen
Wai ver of Subrogation
Placid as an Additional Insured

6 * * *

In each of the above described policies, [Chouest], with
respect to [Chouest] operations, agrees to waive and agrees to
have its insurers waive any rights or subrogation they nay have
agai nst Placid, Penrod, joint |essees, affiliates or subsidiary
conpanies, their officers, directors, enployees, or agents of any
of them It is further agreed that each such policy, other than
Wor ker' s Conpensation policies, shall name Placid and its
contractors, joint | essees and affiliated and subsidiary
conpani es as an Additional Insureds [sic] wth respect to
[ Chouest's] operation hereunder. However, [Chouest] shall be
solely responsible for deductibles required under such policies,
and [ Chouest] shall not under any circunstances call upon Pl acid
for paynent of such deducti bl es and [ Chouest] shall defend,

i ndemmify and hold harmless Placid, its contractors, joint

| essees and affiliated and subsidiary conpanies, their officers,
directors, enployees and agents from and agai nst any and al

cl ai s, demands, courses of action or suits with respect to such
deducti bl es what soever the reason for or howsoever occurring
whet her as a result of the negligence in whole or in part of
Placid, its contractors, joint |lessees or affiliated and
subsi di ary conpani es.



parties and referred to herein as "Chouest's Underwiters") under
Policy TR- 1398, and Chouest obtai ned the remaining $9, 000, 000 of
coverage for Placid from New York Marine Managers and Progressive
| nsurance Co. The tinme charter also contained cross-

i ndemmi fication clauses whereby Placid agreed to i ndemify
Chouest for clains by Placid enpl oyees under certain

ci rcunst ances, while Chouest agreed to indemify Placid nore
broadly for any and all clains based on the acts or om ssions of
Chouest or its enployees, as well as for clains against Placid by

Chouest enpl oyees.? The tine charter's primary termwas to run

2 The indemity clause reads, in pertinent part, as follows:
XI11. 1 NDEMNI TY

Pl acid hereby i ndemmifies and hol ds harm ess [ Chouest]
against any and all clains or suits which may be brought agai nst
[ Chouest] by an enpl oyee of Placid, Penrod Drilling Conpany
(Penrod) or Placid' s co-lessees, or by the | egal representative
of such enployee, for bodily injury or death or | oss of services
which may arise out of the charter and operation of the vessel
under this contract, except as to such Pl acid enpl oyees
contenplated in the | ast paragraph (b) of this Article, whether
such suits are based on the relationship of Master and Servant,
third party or otherw se, and even through [sic] occasioned,
brought about or caused in whole or in part by the negligence of
[ Chouest], its agents, enpl oyees, subcontractors or the
unseawort hi ness of the vessel or craft. [Chouest] shall not have
any responsibility to Placid and its co-lessees or any of their
underwiters or insurers, for damage occasioned to, or |oss of,
the property of Placid or its co-lessees used in the drilling
operations, and/or property which nmay be on the vessel chartered
hereunder, regardless of the cause of or reason for said | oss.

Except as to clains by enployees of Placid, Penrod and its
co-lessees and as to loss of or damage to the property of Placid
and its co-lessees, all as above provided for, [Chouest] hereby
agr ees:

(a) That it will defend, indemify and hold harm ess Pl acid,
Penrod, and its co-lessees fromany and all clains, denmands
or lawsuits brought against Placid, Penrod, and/or its co-

4



until Novenber of 1987, and Placid had an option to extend the
charter for another year.

In 1987, Placid becane involved in the devel opnent of an
of fshore mneral |lease in an area of the Gulf of Mexico described
as Green Canyon Block 29. Placid decided to construct an
underwater oil and gas pipeline fromthe G een Canyon project to
onshore facilities. To assenble this pipeline, Placid needed to
tow sections of pipeline across the floor of the Gulf, and Placid
desired to use the DAMON CHOUEST for this operation. Because
this use was apparently not contenplated in the original tine

charter, the parties discussed extending the tinme charter to

| essees, or any one or nore of them which are based on the
acts or om ssions of [Chouest], its sub-contractors or

enpl oyees or of the Master and crew operating and navi gating
the vessel, while perform ng the work herein undertaken
under this Charter. This provision also applies to all such
cl ai rs based on acts of an individual whose service is
secured by [ Chouest], even though he nmay becone, in | aw and
in face [sic] an enployee or servant of Placid while
performng the service. [Chouest] further agrees that it
wll indemify and hold Placid, Penrod and its co-I|essees
free and harm ess fromany fine, penalty or assessnent based
on the manni ng, operation, equipping or nmai ntenance of the
vessel arising during the termof this Charter.

(b) That it will defend, indemify and hold harm ess Pl acid,
Penrod and its co-lessees fromany and all clains, demands,
or lawsuits brought against Placid and/or its co-lessees, or
any one or nore of them by any individual, |egal
representative of the individual, or assignee whose services
are engaged by [Chouest] to performany of the work herein
undertaken, regardl ess of whether the person whose services
are so engaged by [Chouest] is in |egal contenplation the
enpl oyee of [Chouest] or Placid, whether such clains and
suits are based on the relationship of Master and servant,
third party or otherw se, and even though occasi oned,
brought about or caused in whole or in part by the
negligence of Placid or its co-lessees, their respective
agents, enployees or subcontractors, or the unseaworthi ness
of the vessel or craft.



include the project. Gary Chouest, President of Chouest,
testified in a deposition that he was concerned about his
conpany's possible liability to third parties as a result of the
tow, and so asked Placid Vice-President Phil Carke that Placid
hol d Chouest harm ess and indemify it agai nst any damage which
m ght be done to property owned by ot hers.

After Gary Chouest spoke with Clarke, Placid attorney Ml es
Davi dson contacted M. Chouest and said he would prepare a hold
harm ess agreenent. He prepared the agreenent, referred to by
the parties and herein as the "indemity addendum " and sent it
to M. Chouest by letter dated Cctober 13, 1991.® This addendum
it may be noted, did not purport to nodify Chouest's obligation
to provide insurance coverage for Placid. Prior to enbarking on

the Green Canyon project, Placid arranged for insurance coverage

3 The pertinent portions of the indemity addendumread as
fol |l ows:

PLACI D O L COWANY ("PLACI D') hereby agrees to indemify and
hol d EDI SON CHOUEST OFFSHORE, I NC., and the vessel DAMON CHOUEST
(" CONTRACTOR"') harm ess from and agai nst any cl ai ns, denmands,
liabilities | osses or expenses of whatever kind or nature
i ncurred, nmade or asserted as a result, or in consequence, of
t owage services provided by CONTRACTOR for the pipeline bottom
tow for the PLACID G een Canyon devel opnent project.

* * *

This Indemity Agreenent shall apply to clains, denmands,
liabilities, |osses or expenses of whatever kind or nature
excepting only clains, demands or | osses by CONTRACTOR or
CONTRACTOR s naster, crew and agents. Indemity provisions of
t he Agreenent between PLACI D and Edi son Chouest O fshore, Inc.,
dated February 28, 1986 shall remain in effect excepting only
nmodi fications by this Indemity Agreenent.
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in the anmount of $100, 000,000 from Underwriters Subscribing to
Policy ST-57361 ("Placid' s Underwiters").

During the construction of the pipeline, in Novenber 1987,
one of the underwater tows collided with an underwater pipeline
owned by Zapata Exploration Conpany ("Zapata"). Zapata brought
suit in Cctober 1988 agai nst Placid, Chouest, and other parties
involved in the tow Placid tendered its defense to Chouest's
Underwiters, and in a letter dated May 11, 1989, Chouest's
Underwiters agreed that Placid was entitled to a defense as an
additional insured under Policy TR-1398 and agreed to accept
Placid's tender of defense. Chouest's Underwiters also nmade
known to Placid its intention to seek contribution from any ot her
i nsurance conpany that had insured Placid against this type of
liability. As a result, Placid refused to forward materi al
pertinent to the defense agai nst Zapata's clains to Chouest's
Underwriters. Instead, Placid and Placid's Underwiters
conducted their own defense against Zapata, ultimately settling
t he case for $1, 900, 000. Chouest and Chouest's Underwriters
participated in the nediation leading to this settlenent, and no
party chall enges the reasonabl eness of the settlenent.

Procedural Hi story

On June 13, 1989, Chouest's Underwiters filed a declaratory
j udgnent action against Placid, Placid s Underwiters, and
Chouest, seeking to avoid liability for any danages arising out
of the collision with Zapata's pipeline. Chouest's Underwiters

presented several argunents, primarily that the i ndemity



addendum term nat ed Chouest's obligation to insure Placid and
that any obligation owed to Placid by Chouest's Underwiters was
term nated when Pl acid refused to cooperate with the defense
offered to it by Chouest's Underwiters. Placid and Placid's
Underwiters answered and also filed a counterclaimand cross-
cl ai m agai nst Chouest's Underwriters and Chouest based on Policy
TR-1398 and Chouest's obligation to insure Placid under the tine
charter. Chouest answered and cross-cl ai ned agai nst Placid and
Placid's Underwiters, claimng that it was entitled to be
indemmified for all its expenses incurred in connection with the
Zapata claim Placid and Placid's Underwiters later filed a
third party action agai nst New York Marine Managers and
Progressive I nsurance Conpany.

On January 4, 1990, Chouest's Underwriters filed a notion
for summary judgnent. Placid and Placid's Underwiters filed a
response and filed their own notion for summary judgnent. On
March 2, 1992, the district court entered an order and fi nal
judgnent. The court held that the indemity addendum di d not
alter or change the insurance obligation contained in the tine
charter, but rather nodified only the indemity provisions of
that agreenent. In reaching this conclusion, the court invoked
the parol evidence rule and excluded all extrinsic evidence
of fered by Chouest to prove the parties' intent. Thus, Chouest's
obligation to provide Placid with insurance coverage conti nued
after the indemity addendum was executed. The district court

further held, however, that Placid refused to cooperate in the



defense offered by Chouest's Underwiters as required by Policy
TR-1398. The court relied on Texas law in reaching this
conclusion. Thus, the district court entered summary judgnent in
favor of Chouest's Underwiters and denied the notion for summary
judgnent of Placid and Placid's Underwiters. This appeal
f ol | owed.
1.
St andard of Review and Choi ce of Law

We review the granting of summary judgnent de novo, applying

the sane criteria as applied by the district court in the first

i nst ance. Harbor Ins. Co. v. Urban Constr. Co., 990 F.2d 195,

199 (5th Cr. 1993). Sunmary judgnment is proper only if there is
no genuine issue as to any material fact and the noving party is
entitled to judgnent as a matter of law. 1d. W consider all of
the facts contained in the pleadings, depositions, adm ssions,
answers to interrogatories, affidavits, and the inferences to be
drawn therefromin the |ight nost favorable to the non-noving
party. 1d. District court interpretations of insurance policies
are al so reviewed de novo. 1d.

It is axiomatic that the admralty jurisdiction of the
federal courts in contract cases depends on "the nature and
subject matter of the contract, as whether it was a maritine
contract, having reference to maritinme service or maritine

transactions.”" Thonas J. Schoenbaum Adnmiralty and Maritine Law

8 3-10 (1987) (quoting New England Mut. Marine Ins. Co. V.

Dunham 78 U.S. (11 Wall.) 1, 29 (1871)). Charter parties and



ot her arrangenents for the hire of a vessel clearly conme within
admralty jurisdiction, as do maritine insurance contracts. |d.
Construction of maritine contracts is governed by federal

maritine law. Theriot v. Bay Drilling Corp., 783 F.2d 527, 538

(5th Gr. 1986). Al though federal |aw governs the interpretation
of marine insurance contracts, we apply the law of the state
where the marine insurance contract was issued and delivered if

there is no federal law, legislative or judicial, relating to the

question. Elevating Boats, Inc. v. Gulf Coast Marine, Inc., 766
F.2d 195, 198 (5th Gr. 1985). W agree with the parties that
Texas law is appropriately applied to the interpretation of these
mari ne insurance contracts.

L1l

A

The I ndemity Addendum
The first holding we reviewis the district court's

conclusion that the indemity addendum nodified only the
i ndemmity obligations enbodied in the tine charter and did not
alter the insurance obligations enbodied therein. Placid argues

that this conclusion is correct under Ogea v. Loffland Bros. Co.,

622 F.2d 186 (5th Cr. 1980), and its progeny. Chouest argues
that the instant case is distinguishable from Qgea and that the
district court should have considered extrinsic evidence in
interpreting the agreenent between the parties. According to
Chouest, the circunstances and purposes of the indemity addendum

clearly denonstrate that both the insurance and i ndemity
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obligations incorporated in the tine charter were nodified by the
i ndemmi ty addendum

Qgea is the semnal case in interpretation of maritinme
contracts such as the one involved in the instant case. That
case involved a slip-and-fall accident that occurred on an oi
drilling platformowned by Phillips Petrol eum Conpany and
operated by Loffland Brothers. |[d. at 187. The contract between

Phillips and Loffland provided that Loffland would i ndemify and

hold Phillips harm ess fromany clains by Loffland personnel
arising out of Loffland s operation of the platform and Phillips
agreed to the sane with respect to any clains by Phillips
personnel. 1d. at 188. The contract also required Loffland to
procure $500, 000 of conprehensive general liability insurance to

protect Phillips. [d. at 188-89. When Cecil Ogea slipped and
fell on the platform he filed suit against Loffland, and
Loffl and sought indemity fromPhillips. [1d. Viewng the
contract as a whole, we held that "the parties intended that
Phillips would not be liable for injuries incurred on its off-
shore platformup to $500,000.00." 1d. at 190. The indemity
provi sions would cone into effect only after the exhaustion of

t he i nsurance. | d. Pl acid also cites Kl epac v. Champlin

Petrol eum Co., 842 F.2d 746 (5th Cr. 1988), which involves

little nore than a straightforward application of the Ogea rule
to essentially the sanme fact pattern. The district court

concluded that the instant case is legally indistinguishable from
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Qgea, and thus held that Chouest's obligation to provide
i nsurance coverage for Placid was paranount.

Chouest and New York Marine Managers and Progressive
| nsurance Conpany argue that Ogea is distinguishable fromthe
i nstant case, seizing on the existence of the separate indemity
addendum as a material difference fromQgea and its progeny. In
Chouest's view, the district court erred when it held that the
contract, including the indemity addendum was unanbi guous and
susceptible to only one neaning -- the nmeaning consistent with
the holding in Ogea. Chouest contends that the district court
shoul d not have invoked the parol evidence rule to exclude
evi dence of the circunstances surrounding the execution of the
i ndemmi ty addendum but rather should have consi dered such
evidence in order to arrive at an interpretation consistent with
the intent of the parties. 1In the alternative, Chouest argues
that there was a nutual mstake in the execution of the indemity
addendum that it did not enbody the intentions of either Placid
or Chouest, and that the document should be refornmed to reach the
result intended. At the very |east, argues Chouest, sunmary
j udgnent was i nproper because of the issues of fact regarding
these matters.

We agree that the district court erred in invoking the parol
evidence rule in the instant case and that the court should have
consi dered the circunstances surroundi ng the execution of the
i ndemmi ty addendum bef ore deci di ng whether or not the contract as

a whol e was anbi guous. The parol evidence rul e excludes
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extrinsic evidence only when such evidence is offered for the
pur pose of varying or contradicting the terns of an integrated
contract; it does not exclude evidence offered in aid of
interpreting and giving neaning to the terns of the contract. 3

Arthur L. Corbin, Corbin on Contracts 8 543 (1960). It is only

after consideration of the extrinsic evidence that the rule
applies -- if in light of the circunstances and purposes of the
contract the court finds it to be unanbi guous and i ntegrated,
parol evidence of a party's subjective intentions cannot be used

to change the contract's neaning. Pennzoil Co. v. Federal Eneragy

Requl atory Commi n, 645 F.2d 360, 388 (5th Cr. 1981), cert.

denied, 454 U. S. 1142 (1982). In Pennzoil, we went on to note
that, "since perception is conditioned by environnent, it is

proper to consider the contract's commercial setting even though

the contract is not facially anbiquous." 1d. (citing Chase

Manhattan Bank v. First Marion Bank, 437 F.2d 1040, 1046 (5th

Cr. 1971)) (enphasis added).

As Professor Corbin explains, "any and all surroundi ng
circunstances may be proved so long as they are material and
relevant on the issue of what the contract is and what neaning
should be given to its words." Corbin, supra, 8 543. Anbiguity
in a contract does not necessarily denonstrate itself on a
readi ng of the docunent alone, but may be created by the
conjunction of the docunent's terns and surroundi ng
circunstances. As aresult, a contract is properly said to be

anbi guous "when it is reasonably susceptible to nore than one
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meani ng, in the light of the surrounding circunstances and after

appl ying established rules of construction.” Watkins v. Petro-

Search, Inc., 689 F.2d 537, 538 (5th Cr. 1982) (citations

omtted). Anbiguity easily arises when the contract is applied
to its subject matter in changed circunstances. Pennzoil, 645
F.2d at 388. The new use of the DAMON CHOUEST as an underwat er
tow ng vessel obviously constituted sufficiently changed
circunstances for the parties to negotiate an addition to their
original contract. It does not defy logic that this change in
the parties' purpose mght create anbiguity, even if none existed
bef ore.

This anbiguity is heightened by the indemity addenduni s
dramatic shift of liability onto Placid and away from Chouest.
Under the original tine charter, the only risk borne by Placid
was for clains by its own enpl oyees; Chouest bore the risk of
liability to its enployees and to third parties. Under the
addendum however, Placid bore the risk of liability to third
parties, to its own enpl oyees, and apparently to Chouest's
enpl oyees as well, excepting only the vessel itself and its crew.
The original time charter provided that Chouest was obligated to
insure Placid "with respect to [ Chouest's] operation hereunder."
The addendum does not speak of or purport to nodify any insurance
obligations, but Chouest's argunent is not without force that its
obligation to insure Placid under the original tine charter was
not intended by either party to carry over to tow ng operations

conduct ed under the new and separate addendum These probl ens
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prevent the easy integration of the new indemity addenduminto
the existing time charter, and Chouest was entitled to present
parol evidence to explain the background circunstances that
pronpted the parties to draft the addendumin the first place.

In the alternative, if the district court correctly held
that the contract is unanbi guous and correctly interpreted that
contract, Chouest argues that the indemity addendum enbodies a
mutual m stake of the parties and that it is entitled to
reformation of the instrunent. Although the burden on a party
seeking reformation of an instrunent because of nmutual m stake is
a hei ghtened one, requiring clear and convincing evidence, the
party may use parol evidence to prove the nmutual m stake.

Travelers Indem Co. v. Calvert Fire Ins. Co., 798 F.2d 826, 835

(5th Gr. 1986), on rehear'g on other grounds, 836 F.2d 850 (5th

Cir. 1988). Chouest directs this court's attention to deposition
excerpts in which M. Chouest and M. Carke indicate that the
pur pose of the addendum was to place the risk of the bottomtow
on Placid. Chouest enphasizes that the interpretation of the
addendum pl aced on it by the district court and by Placid is
whol Iy inconsistent wwth the desire expressed by M. Chouest that
any exposure to liability fall on Placid rather than on Chouest
or its insurers.

In light of the evidence presented by Chouest regarding the
intent of the parties and the circunstances surroundi ng the
execution of the indemity addendum we cannot say that summary

j udgnent agai nst Chouest regarding the proper interpretation or
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possible reformation of the tinme charter as nodified by the

i ndemmity addendumis appropriate. W intinate no view as to the
proper outcone of the case once all adm ssible evidence is before
the trier of fact, nor do we express any opinion as to Chouest's
claimfor indemity for the expenses Chouest incurred in

connection with the Zapata claim See Inwood Labs., Inc. v. lves

Labs., Inc., 456 U. S. 844, 857 n.19 (1982) ("[I]f the District

Court failed to consider relevant evidence, which woul d have been
an error of law, the Court of Appeals, rather than nmake its own
factual determ nation, should have remanded for further
proceedings to allowthe trial court to consider the evidence.").
Because Chouest's proffered evidence was erroneously excluded, we
reverse the district court's holding that the anmended tinme
charter did not alter Chouest's obligation to provide insurance
coverage to Placid and remand for further proceedi ngs.
B

Did Placid Breach the Duty to Cooperate?

Qur disposition of the issue regarding the district court's
interpretation of the indemity addendum does not dispose of the
mai n poi nt of contention between Chouest's Underwiters and
Placid. Regardless of whether Chouest owed Placid a duty to
provi de insurance coverage, it is clear that Placid was an
additional insured under Policy TR-1398 provi ded by Chouest's
Underwiters. Wen the Zapata claimarose, Chouest's
Underwiters inforned Placid that it woul d undertake the defense

of Placid against Zapata and requested Placid to forward
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materials pertinent to the Zapata claimto counsel selected by
Chouest's Underwiters. Placid bal ked because Chouest's
Underwiters announced an intention to seek contribution from any
ot her insurers who had issued policies to Placid covering the
sane type of liability. The district court held that Placid's
refusal to cooperate with Chouest's Underwiters in its defense
agai nst Zapata violated the duty of cooperation set forth in
Policy TR-1398,“ and that Chouest's Underwiters were thus not
liable to Placid for suns paid to settle the Zapata claim

Placid presents essentially three argunents for reversal.

First, Placid argues that its actions did not constitute a

4 The rel evant portion of Policy TR-1398 provi des as
fol |l ows:

4. I nsured's Duties in the Event of Cccurrence, Claimor Suit:
* * *
C. The insured shall cooperate with the conpany and, upon

the conpany's request, assist in making settlenents, in
the conduct of suits and in enforcing any right of
contribution or indemity agai nst any person or

organi zati on who may be liable to the insured because
of injury or damage with respect to which insurance is
af forded under this policy; and the insured shal
attend hearings and trials and assist in securing and
gi ving evidence and obtaining the attendance of

W tnesses. The insured shall not, except at his own
cost, voluntarily nmake any paynent, assunme any
obligation or incur any expense other than for first
aid to others at the tine of accident.

5. Action Against Conpany: No action shall |ie against the
conpany unless, as a condition precedent thereto, there
shal | have been full conpliance with all of the terns of
this policy, nor until the anmount of the insured' s
obligation to pay shall have been finally determ ned either
by judgnent against the insured after actual trial or by
witten agreenent of the insured, the clainmant and the

conpany.
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failure to cooperate. Next, Placid argues that any failure to
cooperate on its part occasioned no prejudice to Chouest's
Underwiters. Finally, Placid argues that any failure on its
part to cooperate with Chouest's Underwiters was excused because
of a conflict of interest between it and Chouest's Underwriters.
As a prelimnary matter, Chouest's Underwiters argues that
Placid should be barred fromraising this excuse to the duty to
cooperate for the first tinme on this appeal. Placid retorts that
the summary judgnent against it was inproperly rendered by the

district court sua sponte because it had no notice that Chouest's

Underwiters was pressing failure to cooperate as a defense to
coverage. Qur review of the record reveals that these
contentions of procedural default are not well-founded, so we
proceed to the nerits of Placid s argunents.

As noted in Part Il, supra, we refer to Texas law for the
content of the duty to cooperate in this marine insurance case.
Placid argues that, under Texas law, its actions did not
constitute a breach of the duty to cooperate in the defense
agai nst Zapata's clains. |In the alternative, Placid argues that
prejudice is an elenent of any defense based on the duty to
cooperate and that, at a mninmum a genuine issue of fact exists
as to whether Chouest's Underwriters were prejudiced by any
failure to cooperate. The district court interpreted Texas | aw
not to require an insurer to show prejudice in order to establish

failure to cooperate, citing Menbers Mut. Ins. Co. v. Cutaia, 476

S.wW2ad 278, 279 (Tex. 1972), and Kinble v. Aetna Casualty and
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Sur. Co., 767 S.W2d 846, 849-50 (Tex. App. -- Amarillo 1989,
writ denied).

We address first the issue of whether Texas |aw requires an
insurer to show prejudice before it can raise failure to
cooperate as a defense. Placid argues that the district court's
hol di ng that no showing of prejudice is required is an incorrect
statenent of the |aw of Texas. W agree.

We begin by noting that the duty of an insured to cooperate
wWth its insurer in any defense the insurer m ght conduct is
generally separate and distinct fromthe duties of the insured to
furnish its insurer with notice of an insurable occurrence or to
forward any suit papers received by the insured. These duties
were spelled out in separate sections in Policy TR-1398, and they
have been treated differently by the Texas courts. W observed

this distinction in United States Casualty Co. v. Schlein, 338

F.2d 169, 174 & n.5 (5th Gr. 1964) (Texas law). In that case
the insurer refused to defend its insured because the insured
made fal se statenents in a deposition and thereby all egedly
breached his duty to cooperate. 1d. at 170-71. W noted that
"Texas inposes on the insurer claimng a breach [of a cooperation
cl ause] the burden of establishing that the false materi al
statenents prejudiced the insurer.” 1d. at 174 (citing Giffin

v. Fidelity & Casualty Co., 273 F.2d 45, 48 (5th Cr. 1959)). 1In

a footnote, we observed that Texas does not require proof of
prejudice with respect to certain other policy conditions, such

as duties to give notice of the occurrence and notice of suit.
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ld. at 174 n.5 (citing Klein v. Century Lloyds, 275 S.W2d 95

(Tex. 1955), and National Sur. Corp. v. Wells, 287 F.2d 102, 105

(5th Cir. 1961)).

Placid has anply denonstrated that Texas adheres to the rule
we enunciated in Schlein that prejudice is an el enent of an
insurer's defense based on a breach of the duty to cooperate

cl ause. In Frazier v. den Falls Indem Co., 278 S.W2d 388, 392

(Tex. Cv. App. -- Fort Worth 1955, wit ref'd n.r.e.), the court
observed in dicta that no breach of the cooperation clause can
ari se absent sone prejudice to the insurer. The rule played an

integral part in the case of McGQuire v. Commercial Union Ins.

Co., 431 S.W2d 347 (Tex. 1968). In that autonobile collision
case, Karen Pryor sued Billy McQuire on behal f of her decedent,
Charles Pryor. |d. at 349. MQuiire counterclainmed. 1d. Karen
Pryor sent the citation to decedent's insurer and proceeded to
settle her claimagainst McGQuire. |1d. at 349-50. Decedent's
insurer then filed a declaratory judgnent action, seeking a
determnation that it was not obligated to defend the MCGuire
counterclaimor pay any anount adjudged agai nst Karen Pryor in
favor of McQuire. 1d. at 350. The insurance conpany argued that
the settlenent and agreed judgnment prejudiced its ability to
defend against the McGuire suit. The court recogni zed that,

because of the provisions of an insurance policy

granting the insurer the right to defend suits and

requiring the assured to cooperate with the conpany,

t he assured cannot nmake any agreenent which woul d

operate to inpose liability upon his insurer or would
deprive the insurer of the use of a valid defense.
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Id. (citations omtted) (enphasis added). This principle
operates to relieve the insurer of liability only when it is
"actually prejudiced or deprived of a valid defense by the
actions of the insured.”" [|d. at 353. Thus, MQiire clearly
stands for the proposition that a breach of the duty to cooperate
by an insured relieves the insurer of liability only if the
insurer is prejudiced inits right to defend the suit.

Placid' s opponents cite Cutaia, as did the district court,
for the proposition that no show ng of prejudice to the insurer
is required. In that autonobile collision case, the plaintiff
sued the defendant, and the defendant's insurer received act ual
notice of the suit within two days of the accident. 1d. at 278.
The defendant never forwarded suit papers to his insurer as
requi red by the insurance policy, and the case ended in judgnent
agai nst the defendant even though his insurer did provide a
defense. 1d. at 279. The plaintiff then proceeded agai nst the
insurer to collect on the defendant's policy; the court held that
the insurer was not required to perform because of the breach of
the duty to forward suit papers by the defendant. |[d. at 281.
The court refused to inply a provision into the insurance policy
that failure to conply with the conditions precedent woul d be
excused if the insurer suffered no harmor prejudice, |eaving
such a decision to the Texas State Board of |nsurance or the

| egislature. 1d.; see also Weaver v. Hartford Accident and

Indem Co., 570 S.W2d 367, 369 (Tex. 1978) (citing the holding

in Cutaia in another case involving the duty to forward process);
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Dai ryl and County Mut. Ins. Co. v. Roman, 498 S.W2d 154, 157

(Tex. 1973) (sane); Lopez v. Royal Indem Co., 496 S. W 2d 942,

943 (Tex. Cv. App. -- San Antonio 1973, no wit) (sane).

We agree with Placid that Cutaia and its progeny did not
disturb the holding of McQuire, a case decided only four years
before Cutaia and in fact witten by the sane justice of the
Texas Suprene Court. The Cutaia court specifically noted that
"[olnly the condition regarding the forwardi ng of suit papers is
involved." 1d. at 278. Cutaia, in fact, does not even nention
McGQuire, nmuch | ess specifically overrule it. The Texas courts of
appeal s have continued to require prejudice in cases based on

al |l eged breaches of the duty to cooperate. In Gl Ins. Ass'n v.

Royal Indem Co., 519 S.W2d 148 (Tex. Cv. App. -- Houston [14th

Dist.] 1975, wit ref'd n.r.e.), the insurer of a refinery was
call ed upon to pay a | oss caused by an explosion. 1d. at 150.
The insurer, Royal Indemity, had reinsured certain |osses with
ot her insurance groups, and it sued G| Insurance, which had
reinsured fire and explosion risks. QI Insurance's attenpt to
shift liability onto a second reinsurer failed, and it tried to
avoid liability by arguing that Royal Indemity did not cooperate
wth Gl Insurance. 1d. at 150, 151. The court held that

"[u] nder Texas law, a failure to cooperate w thout sone resulting
prejudice to the insurer is not a breach of a contractual duty to

cooperate.” 1d. at 150 (citing Frazier, Schlein, and Giffin).

We are further persuaded by the recent case of Filley v.
Chio Casualty Ins. Co., 805 S.W2d 844 (Tex. App. -- Corpus
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Christi 1991, wit denied). |In that case, the insured's
denolition business inflicted property danmage onto the plaintiff,
Filley. 1d. at 845. Filley filed suit against the insured, who
di sappeared, and obtained a default judgnent. However, in
Filley's subsequent suit against the insured's insurer, the trial
court entered judgnent against Filley because the insured
breached the notice and cooperation provisions of the policy to
the prejudice of the insurer. 1d. The court of appeals affirned
the finding that the lack of notice and cooperation prejudiced
the insurer, id. at 847, strongly suggesting that a finding of
prejudice is required.

In light of these cases, we believe that the Cutaia rule
that no showing of prejudice is required applies to the duty to
forward suit papers only and that Cutaia is distinguishable from
t he i nstant case.

Placid' s opponents attenpt to distinguish the cases cited by
Placid holding that prejudice is an elenent of the failure to
cooperate defense. Specifically, they enphasize that the duty to
cooperate in the instant case was a condition precedent to
recovery on the policy, and that under the policy "no action"
woul d |lie against the insurer unless the condition was satisfied
by Placid. According to Placid' s opponents, the cases cited by
Placid did not involve such contractual clauses.

We do not agree that the requirenment of prejudice turns on
whet her the failure to cooperate defense is based on a condition

precedent, finding no authority for this proposition. In
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Frazier, an early case involving the cooperation clause and
requi ring prejudice as an el enent of breach, the court clearly
categori zed the clause as "a provision of the policy of insurance
whi ch was a condition precedent to the [insurer's] liability
t hereunder." Frazier, 278 S.W2d at 390. The Filley case, which
seens to inport a prejudice requirenent into both the duty to
notify and the duty to cooperate, clearly involved a "no action"
clause simlar to the one in Policy TR 1398. Filley, 805 S W2d
at 846. We therefore understand Texas law to require an insurer
relying on breach of the cooperation clause as a defense to
liability to show prejudice fromthe breach, regardl ess of
whet her the duty to cooperate is cast as a "condition precedent."”
Qur confidence in our interpretation of Texas lawis
enhanced by its consistency with the insurance | aw of many ot her

jurisdictions. See, e.q., Cemer v. Hartford Ins. Co., 587 P.2d

1098, 1107 (Cal. 1978); Ranbs v. Northwestern Mut. Ins. Co., 336

So. 2d 71, 75 (Fla. 1976); MF. A Mit. Ins. Co. v. Cheek, 363

N.E.2d 809, 813 (IIl. 1977); Mller v. Dilts, 463 N E 2d 257, 261

(I'nd. 1984); Boone v. Lowy, 657 P.2d 64, 70 (Kan. C. App.

1983); Western Farm Bureau Mut. Ins. Co. v. Danville Constr. Co.,
463 S.W2d 125, 129-30 (Ky. 1971); Darcy v. Hartford Ins. Co.,

554 N. E. 2d 28, 33 (Mass. 1990); Anderson v. Kenper Ins. Co., 340

N.W2d 87, 90 (Mch. C. App. 1983); Mller v. Shugart, 316

N.W2d 729, 733 n.1 (Mnn. 1982); Caneron v. Berger, 7 A 2d 293,

295 (Pa. 1938); State Farm Mut. Auto. Ins. Co. v. Davies, 310

S.E. 2d 167, 168 (Vva. 1983) (applying Va. Code Ann. § 38.1-
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381(al)); Dietz v. Hardware Dealers Miut. Fire Ins. Co., 276

N. W2d 808, 812 (Ws. 1979).

We thus hold that the |law of Texas requires an insurer to
show prejudice if it is to assert breach of a cooperation clause
as a defense to liability. The district court erred when it held
otherwise. Placid argues that its adversaries on this issue
suffered no prejudice. |In particular, Placid directs this
court's attention to the pre-trial order in which the parties
agreed that the Zapata settlenent was reasonable. The brief of
Chouest's Underwiters at least inplicitly challenges this
concl usion, arguing that Placid s non-cooperation rendered
Chouest's Underwiters unable to conduct a defense because it
| acked Placid' s assistance in disclosing facts, w tnesses, and
maki ng other significant disclosures. W decline to rule on
Placid's claimin the first instance, preferring to allow the
district court the first opportunity to rule on Placid's
argunent. W also need not reach Placid s argunent that a
conflict of interest between it and Chouest's Underwriters
excused any breach of the duty of cooperation that m ght have
occurred; this argunent may properly be nade to the district
court should the court find on remand that Placid breached its
duty to cooperate to the prejudice of the rights of Chouest's
Underwriters.

C.

The Battle of the Underwiters
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All sides inmportune this court to sort out the various
contractual obligations of the different insurers should we
reverse the district court's holding regarding the duty to
cooperate defense. W decline the invitation. The district
court never addressed these issues, and justice would be best
served by their presentation to the district court in the first
i nst ance.

D.
Placid' s Request for Costs and Fees

Placid and Placid's Underwiters argue that they are
entitled to fees and expenses incurred in defending the
underlying claimand suit brought by Zapata as part of the
coverage provided to Placid by Chouest's Underwiters. Under | NA

of Texas v. Richard, 800 F.2d 1379, 1380 (5th Cr. 1986), "the

determ nation as to whether the award of attorney's fees is
appropriate in marine insurance controversies is controlled by
state law." Placid argues that the | aw of Texas permts the
recovery of attorneys' fees by the prevailing party in a suit on

a contract, including suits on insurance contracts. Tex. Cv.

Prac. & Rem Code Ann. § 38.001 (Vernon 1986); see Fidelity &
Casualty Co. v. Underwood, 791 S.W2d 635, 648 (Tex. App. --

Dall as 1990, no wit). Because we are renmandi ng for further
proceedi ngs and not rendering judgnent in favor of Placid, Placid

is not entitled to attorney's fees at this juncture. See Rodgers

V. RAB Invs., Ltd., 816 S.W2d 543, 551 (Tex. App. -- Dallas
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1991, no wit) (stating that a party "nmust recover damages" as a

prerequisite to obtaining fees under 8§ 38.001).

| V.
For the foregoing reasons, we REVERSE the district court's
summary judgnent in favor of Chouest's Underwriters and REMAND

this cause for further proceedings consistent wwth this opinion.
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