UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-2462
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS

DAJJ RANCH, Located 8.2 M|l es East of
H ghway 6 on The South Side of Hi ghway
105, Ginmes County Texas, ET AL.,
Def endant s,
JOE MEYERS AND DEBORAH MEYERS,

Cl ai mant s- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas

(CA H 91 1028)
(March 17, 1993)

Bef ore H G3d NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM ~
BACKGROUND

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



The Governnent filed a forfeiture action against the DAJJ
Ranch, claimng that the property was used by its owners, Joe and
Deborah Meyers, to conceal Joe Meyers's incone from illega
ganbling. Joe and Deborah filed individual notices of claimto the
property to defend their interests against the forfeiture action.
After repeated attenpts by the Governnent to take the Myers's
depositions and to obtain fromthemcertain docunents in the course
of discovery, the district court entered an order conpelling the
Meyers to produce records demanded by the Governnent during
di scovery and to attend their depositions. |f the Meyers did not
do as ordered, the district court would grant the Governnent's
motion for entry of default judgnent. The district court |ater
granted the Governnent's notion for default judgnent on t he grounds
that the Meyers did not conply with its previous order, failed to
appear for their deposition, and underm ned the Governnent's
efforts to obtain discovery. The Myers noved to set aside the
default judgnent. The district court denied the notion.

OPI NI ON

As an initial matter, the Governnent raises the issue on
appeal that Deborah Meyers was not properly before the district
court as a clainmant as she had never perfected a claimunder the
appropriate rul es governing forfeiture proceedi ngs. However, since
the Governnent has failed to file a notice of cross-appeal, this

Court is precluded fromreviewing this issue. Thurnman v. Sears,

Roebuck & Co., 952 F.2d 128, 130 n.4 (5th Gr.), cert. denied, 113

S. C. 136 (1992).



The Meyers sought relief under a Fed. R Cv. P. 60(b) notion
to set aside the default judgnent as provided under Fed. R GCv. P.

55(c). Harcon Barge Co. v. D& GBoat Rentals, Inc., 784 F.2d 665,

669 (5th Gr.) (en banc), cert. denied, 479 U.S. 930 (1986), states

that if a notion is served within ten days of the judgnent and
draws into question the correctness of the judgnent, it is
functionally a notion under Fed. R Cv. P. 59(e). Rul e 55(c)
states that if a judgnent by default has been entered, it may be
set aside in accordance with Rule 60(b). Fed. R Cv. P. 55(c).
One 1988 Dodge Pickup, 959 F.2d 37, 40-41 (5th Gr. 1992)

determ ned that the "brightline rule" of Harcon Barge woul d apply,

and that a notion to set aside a default judgnment could be treated
as a Rule 59(e) notion, at |east for sone purposes. Yet, this
Court expressly reserved the question of the effect of Rule 55(c)
on the standard to be applied in ruling on a notion to set aside a
default judgnent served within ten days of the judgnent's entry,
and t he appel | ate standard of review of such a ruling, stating that

Harcon Barge only related to the tinme and effectiveness of the

noti ce of appeal or the effect thereon of Fed. R App. P. 4(a)(4).

If a claimant serves a notion to set aside default judgnent
wthin ten days after entry of the judgnent, the tinme for giving
noti ce of appeal does not start running until the district court
overrules the notion. Thus, a notice of appeal given wthin the
applicable tinme period thereafter is a tinely notice of appeal of
both the default judgnent itself and the order denying the notion

to set it aside. United States v. One 1988 Dodge Pi ckup, 959 F. 2d




at 40. The district court entered the default judgnment on Apri
10, 1992, and the Meyers served their notion to set aside the
default judgnent on April 15, 1992, within the ten-day tine limt.

Thereafter, the district court entered the denial of the
nmotion to set aside the default judgnment on May 28, 1992, and the
Meyers filed a tinely notice of appeal. Therefore, the Myers's
noti ce of appeal applies to both the default judgnent and the order
denying the notion to set it aside.

The Meyers argue that the district court erred in granting the
Governnent's notion for default judgnent. They argue that they
conplied with the court order conpelling discovery to the best of
their ability and that the default judgnment is incorrect in stating
that default should be entered for their failure to appear at their
deposi tions.

The district court nmay properly enter default judgnment
pursuant to Rule 55 for failure of a party to conply with court

rules of procedure. MGady v. D Andrea Elec., Inc., 434 F.2d

1000, 1001 (5th Cr. 1970). The standard of review is abuse of
di scretion. Id. Fed. R Cv. P. 37(b)(2)(C provides that a
default judgnent may be entered if a party fails to conply with a

court order to provide or to permt discovery. See MlLeod,

Al exander, Powel & Apffel, P.C. v. Quarles, 894 F.2d 1482, 1486

(5th Gr. 1990). Al t hough judgnent by default is considered an
extrene sanction, if a defendant denonstrates "flagrant bad faith

and callous disregard of its responsibilities,” the district



court's choice to enter a default judgnent is not an abuse of
di scretion. 1d.

The district court's order specifically stated that the Meyers
were to attend their depositions and to produce all records
requested the Governnent. |f the Meyers did not do as ordered, the
district court would grant the Governnent's notion for default
j udgnent . Wil e Deborah Meyers did attend her deposition, she
failed to provide alnost all of the requested docunents, in
defiance of the order. Those records were still in the possession
of David Towery, the Meyers's tax attorney. Deborah Meyers's
attorney at the deposition explained that he had orally requested
the records from Towery, but Towery had refused to rel ease them
Such action was the only attenpt nmade to obtain the records. Joe
Meyers attenpted to avoid his deposition by filing a notion barring
the taking of his deposition the day before the deposition was to
begin. Such notion was not rul ed upon, and Meyers appeared at his
deposition the next day. Meyers did not produce any of the
request ed docunents, contending that the majority of such docunents
were in the possession of his tax attorney, David Towery, who was
not anenable to producing those records. Further, Meyers did not
answer any questions at the deposition, and generally asserted his
Fifth Arendnent privileges, asserting that anything he would say
under oath could be used to revoke the probation he is currently
undergoing for his conviction of illegal ganbling. "A bl anket
refusal to answer questions at deposition on the ground that they

are privileged is an inproper invocation of the fifth anmendnent



." First Financial Goup, Inc., 659 F.2d 660, 668 (5th Cir.

1981) (internal quotations and citations omtted). |Instead, the
party nust present hinmself with his records for questioning, and as
to each question and each record elect to raise or not to raise the
defense. 1d.

The Governnent argues that the Myers's actions as stated
above did not anount to conpliance with the district court's order
conpelling the Meyers to participate in discovery, and that
therefore, entry of default against the Meyers was proper.

Al t hough the order entering default judgnent stated that
default was granted because the Meyers failed to appear at their
deposition, it also stated that the default was being granted for
the Meyers's failure to conply with the order directing themto
produce all requested docunents. It further stated that default
was being granted because the Meyers had undermned all the
Governnent's efforts to obtain discovery. Wile the district court
m sstated the fact the Meyers did not appear at their deposition,!?
the court still stated adequate reasons for granting default
j udgnent . Therefore, the district court did not abuse its
discretion in granting a default judgnent.

The Meyers al so argue that the district court erred i n denying
their notion to set aside the default judgnent. |In order to set

aside a default judgnent, a claimnt nust showthat his failure to

. The Meyers brought to the district court's attention
through their notion to set aside the default judgnent the facts
that they did appear and did produce sone docunents. However, the
district court refused to disturb the default judgnent.

6



defend was due to justifiable neglect and that he has a neritorious

defense to the action. United States v. One 1978 Pi per Navaj o PA-

31 Aircraft, 748 F.2d 316, 318 (5th Cr. 1984). The Myers have

failed to satisfy both prongs of the test.

The Meyers argue that they were denied an opportunity to
oppose the notion for default judgnent by the district court's
failure to grant themproper notice and a hearing as required under
Fed. R Cv. P. 55(b)(2). Rule 55(b)(2) provides that the party
agai nst whom judgnent by default is sought shall be served wth
witten notice of the application for judgnent at |east 3 days
prior to the hearing on such application. The record in this case
reflects that the Governnent hand-delivered the Meyers a copy of
the notion for default judgnent on January 13, 1992, approximately
four nonths before the district court granted the notion. "Rule
55(b)(2) does not require a district court to hold either an
evidentiary hearing or oral argunent on a notion for a default

j udgnent . " First Financial Goup of Texas, 659 F.2d at 669.

Further, the Governnent's hand-delivery of a copy of the notion for
default judgnent nonths before the court granted the notion was
proper notice under Rule 55(b)(2). See id. Therefore, the Meyers
have fail ed to advance a justifiable reason for not defending their
claim

The Meyers nust al so show they had a neritorious defense to

the Governnent's forfeiture action. One 1978 Piper Navajo PA-31

Aircraft, 748 F.2d at 318. The district judge determ ned that the

Meyers had offered no reason why the court should set aside the



default judgnent. The record contains no indication that the
district court erred in reaching that decision. The Meyers
asserted in their notion that they had a neritorious defense to the
cause of action, however, they did not identify any particular
def ense.

The only attenpt at a specific defense appears to be the
Meyers's argunent on appeal that default judgnment was i nproper
because the Governnent did not allege that Deborah Meyers used any
of her separate funds to purchase the DAJJ ranch. |ssues raised
for the first tinme on appeal are not revi ewabl e unl ess they invol ve
"purely legal questions and failure to consider themwould result

in mani fest injustice.”" United States v. Garcia-Pillado, 898 F. 2d

36, 39 (5th Gir. 1990).

An affidavit of an IRS special agent attached to the
Governnent's notion for summary judgnent details Deborah Meyers's
role in using DAJJ ranch to conceal illegal ganbling funds. The
affidavit states that Deborah Meyers holds a $100, 000 nortgage on
the ranch. It further explains that as Deborah was not an i nnocent
party, her interest in the ranch is considered a portion of the
forfeiture action. Gven this evidence, the Governnent has
asserted that Deborah Meyers has a valid interest in the ranch and
has played a role in using the ranch for illegal purposes.
Therefore, manifest injustice would not result in failing to
consider the Meyers's attenpt at presenting a neritorious defense.
The district court properly denied the Meyers's notion to set aside

the default judgnent.



The judgnent of the trial court is AFFI RVED.



