IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2456
Summary Cal endar

CLARENCE BURSE,
Pl ai ntiff-Appellant,

VERSUS

LOU S W SULLI VAN, MD.,
Secretary of Health & Human Services, et al.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 85 4360)

Decenber 4, 1992
Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
The plaintiff, darence Burse, appeals the denial of his
nmotion to reinstate his conplaint. Concluding that the district

court exceeded its perm ssible discretion, we reverse.

Burse filed a conplaint in July 1985 seeking judicial review

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



of the decision of the Secretary of Health and Human Services
denying hi mdisability benefits. Burse's applicationto proceed in

forma pauperis (I FP) was granted. The Secretary filed a notion for

summary judgnent, arguing that his decision was supported by
substantial evidence in the record. The district court denied the
nmotion, finding that plaintiff possessed new and nmaterial nedical
evi dence that m ght have affected the outcone of the admnistrative
deci si on. Specifically stating that it was not intimting an
opi ni on on whether Burse ultimately could establish a disability,
the court remanded to the Secretary in February 1987 for consi der-
ation of the new evidence.

Burse subsequently filed a pleading in March 1990 entitled
"Plaintiff's Objections To The Secretary's Final Order Denying
Disability Benefits,” in which he stated that follow ng a suppl e-
ment al hearing, the Secretary again had denied his application for
disability benefits in February 1990. Burse requested the court to
award hi mbenefits or remand to the Secretary for further findings.
Burse also filed a notion to reinstate his case in March 1990,
requesting the court to review his objections to the Secretary's
deci si on.

The district court denied the notion to reinstate on May 7,
1992. The district judge, who was not the judge that had renmanded
t he case, stated that the case had been dism ssed at the tine that
it was remanded for further adm ni strative action. The record does
not reflect, however, that the case in fact had been di sm ssed.

The district court al so observed that Burse had attenpted to



relitigate the matter in two other civil actions in the district
(Gv. Ac. Nos. H 89-3954 and H 92-715) and that in the | atter case,
he was barred from filing any "further civil rights suits" |IFP
until he paid a sanction of $25. The court also denied Burse's

request to rule on the pl eadi ngs.

.

Burse argues that, because his case was renmanded pursuant to
sentence six of 42 U . S.C. 8§ 405(g), he has a statutory right under
sentence seven of that provision to have his case reinstated. The
Secretary concedes that the case was remanded pursuant to the sixth
sentence of section 405(g) and contends that the district court
retained jurisdiction over the case during the remand proceedi ngs.
The Secretary also clains that the notion to reinstate was
unnecessary because the case was automatically re-activated when
the Secretary filed the supplenental adm nistrative findings inthe
record and that the plaintiff is entitled to further review of the
addi tional findings.

There are two kinds of remands provided for in 42 US. C
8 405(g): remands pursuant to the fourth sentence of the statute
and remands pursuant to the sixth sentence of the statute.

Mel konyan v. Sullivan, 111 S. . 2157, 2163 (1991). "The fourth

sentence of 8 405(g) authorizes a court to enter a judgnent
affirmng, nodifying, or reversing the decision of the Secretary,
wth or wthout remanding the cause for a rehearing.” | d.

(internal quotations omtted). In remanding under sentence si X,



however, the court "does not rule in any way as to the correctness
of the adm nistrative determ nation. Rat her, the court renmands
because new evi dence has cone to light that was not available to
the claimant at the tinme of the adm nistrative proceedi ng and t hat
evi dence m ght have changed the outcone of the prior proceeding."
Id. (citation omtted). The remand order in this case plainly
falls wthin the scope of sentence six, as the district court
stated that it was not intimating an opinion as to the plaintiff's
disability status and that it was remandi ng for consideration of
new and material evidence.

In sentence four cases, the decision affirm ng, nodifying or
reversing the admnistrative decisionis the "final judgnent"” that
triggers the filing periods for appeal and neking an application
for attorney fees. 1d. at 2165. Sentence six states in part that
"the Secretary shall, after the case is remanded, and after hearing
such additional evidence if so ordered, nodify or affirm his
findings of fact or his decision, or both, and shall file with the
court any such additional and nodified findings of fact and

deci si on Sentence seven of the act provides, "Such
additional or nodified findings of fact and decision shall be
reviewable only to the extent provided for review of the original
findings of fact and decision."”

A final judgnment cannot be entered in a case involving a
sentence six remand until after the post-remand adm nistrative

proceedi ngs have been conpl eted and the district court has revi ened

any additional or nodified findings of fact and the deci sion of the



Secretary. 1d. at 2165. The court then enters final judgnent, and

the tinme for filing a notice of appeal commences. ld.; Luna v.

United States Dep't of Heath & Human Servs., 948 F. 2d 169, 172 (5th

CGr. 1991).

The district court denied the plaintiff's notion to reinstate
based upon the fact that plaintiff had attenpted to "relitigate"
the matter in suits filed in 1989 and 1992. "[A] district court
may di sm ss an | FP proceedi ng for frivol ousness or nmaliciousness at
any tinme, before or after service of process, and . . . is vested
wth especially broad discretion in determ ning whether such a

dismssal is warranted." Bail ey v. Johnson, 846 F.2d 1019, 1021

(5th Cr. 1988) (citation and internal quotations omtted).
"[Rlepetitious litigation of virtually identical causes of action
is subject to dismssal under 28 U S. C. 8§ 1915(d) as nmlicious."
Id. (citations omtted). A dismssal pursuant to section 1915(d)
is reviewed for an abuse of discretion. |d.

Al t hough a district court's power to dismss an IFP suit is
broad, the district court abused its discretion in denying
plaintiff's notion to reinstate, as the court was not divested of
jurisdiction in the case as aresult of remanding the matter to the

Secretary. See Sullivan v. Finkelstein, 496 U S. 617, 627 (1990)

(post-remand review is contenplated followng a sentence six

remand); Frizzell v. Sullivan, 937 F.2d 254, 257 (5th Gr. 1991) (a

sentence four remand, as opposed to a sentence six remand, results
in a final judgnent that termnates the civil action and divests

the court of jurisdiction). Burse is entitled by statute to a



review of the Secretary's post-remand findings and to the entry of
a final judgnent in the case. |If the later suits filed by Burse
were duplicative of this action, it was appropriate to sanction him
for filing those proceedings, but he is entitled to obtain a final
judgnent in this initial case and to exercise his right to appeal
if the district court affirns the Secretary's decision.

REVERSED and REMANDED



