IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2447
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,

VERSUS
G LBERTO JI MENEZ- J1 MENEZ,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
CR H 91 126 03

May 5, 1993
Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
JERRY EE. SMTH, Circuit Judge:”’
G lberto Jinenez-Jinenez ("Jinenez") appeals his sentence
i nposed follow ng a plea bargain, alleging that the district court
erred by failing to determ ne whet her the governnent adhered to the
ternms of its plea agreenent when it refused to recomend a downward
departure in exchange for Jinenez's substantial assistance, that

the district court erred in not reducing the sentence on the basis

Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.



of Jimenez's mnimal participation in the crime, and that he
recei ved i neffective assistance of counsel. Finding that Jinenez
has a colorable claimthat the governnent failed to deliver onits
end of the bargain, we remand so that the district court my
determ ne whether Jinenez was provided an opportunity to render

substanti al assi stance.

l.

On Decenber 4, 1989, the Drug Enforcenent Adm ni stration ( DEA)
Mam Organized Crinme and Drug Enforcenent Task Force (OCDETF)
initiated an undercover investigation to infiltrate a conplex
international crimnal organization (the "organization") operating
inthe United States. The organi zati on was known to be smuggling
and distributing narcotics and |aundering noney for a Col onbi an
drug enpire known as the Cali Cartel. The undercover operation
revealed that this crimnal organization is headed by Jairo |van
Urdi nol a- Graj al es, a/k/a "Donlvan," who mai ntains a central base of
operation in Cali, Colonbia, with operational groups, or cells, in
Mam , New York, Newark, Houston, Chicago, Detroit, and Los
Angel es. The organization procures and packages cocaine in
Col onbia, then ships it to Guatenmala, whence it is carried overl and
t hrough Mexico and into the United States. Houston and Phoeni x are
hub | ocations utilized by the organi zation for the distribution and
sal e of cocai ne shipnents to other operational cells.

Wth the help of cooperating individuals, the undercover

operation infiltrated one of the noney | aundering cells of the Cal



Cartel, based in Mam and directed and managed by an i ndivi dua
knowmn as "M. X" The infiltration by M. X was initially
acconplished by the recruitnment of an uncharged cooperating
i ndi vidual, "Eduardo," who was willing to work in an undercover
capacity. Eduardo convinced M. X that he could help M. X in the
gat hering of drug proceeds fromvarious source cities for shipnent
to Colonbia. The governnent recruited an additional cooperating

i ndividual, "Francisco," toinfiltrate the organi zation and act as
a currency transporter. Franci sco was given responsibility for
currency pickups in Houston and Los Angel es.

On January 31, 1990, Francisco was instructed by M. X to
travel from Mam to Houston to receive $500,000 in cash from
"Rey," who subsequently was identified as co-defendant Reynal do
Rodriguez. After his arrival in Houston, Francisco net Rodriguez
at a local hotel. At that neeting, Rodriguez expressed his
reluctance to bring the noney to the hotel and insisted upon a
different | ocation. Franci sco then contacted another high-Ievel
manager wi thin the organi zati on, co-defendant D ego Echeverri, who
assured Francisco that traveling with Rodriguez was a safe
proposition and that the |ocation where the noney was stored was
safe, secret, and was the sane place where drugs were received.
Franci sco agreed to foll ow Rodri guez.

On the way, Francisco and Rodriguez stopped at a restaurant
for [lunch. Wiile there, Rodriguez contacted his assistant,

Jimenez, and instructed himto cone to the restaurant. A short

time later, Jinenez joined Rodriguez and Francisco there.



Jimenez told them that the $500,000 was packed in an ice-
cool er at another |ocation and proposed taking Francisco's car to
that location to put the cooler in the trunk, and then returning to
the restaurant with it. Agents on surveillance observed Jinenez
enter Francisco's car and drive to 708% Chenevert, Houston,
subsequently identified as Jinenez's residence. Agent s wat ched
Jinmenez exit the vehicle, enter the residence, and energe carrying
a red and white ice chest, which he placed in the trunk of a car.
Jimenez then returned to the restaurant.

Meanwhi | e, Rodriguez had advi sed Franci sco that in the future,
Jinmenez was to be contacted directly for currency pickups. Wen
Ji menez returned, he gave Francisco's car back to him with the ice
chest full of noney stowed inside. Francisco returned to his hotel
and counted t he noney, which he then transported to Florida, where
he turned it over to Eduardo who, in turn, |aundered it for M. X

On February 8, 1990, M. X advised Francisco to prepare for
anot her currency-pickup trip to Houston and, on February 10, 1990,
Eduardo instructed Francisco to fly to Houston to pick up another
$500, 000. Once in Houston, Franci sco contacted Rodriguez, who told
hi mthat the noney was not ready for pickup and asked Francisco to
call again in two hours. On the second call to Rodriguez,
Rodriguez instructed Francisco to contact Jinenez. Franci sco
called Jinenez and a neeting was arranged at a |ocal restaurant.

In the neantine, agents had established surveillance at
Ji menez' s resi dence, and observed himl eave in a van and proceed to

a tire shop, where he net briefly with Rodriguez. Ji nenez then



left the tire shop and returned to his residence, where he was
observed unl oading a red and white i ce chest fromhis van and goi ng
into his residence. Jinmenez then drove to the |ocal restaurant
where Francisco was waiting. As before, Jinmenez took Francisco's
car, drove it to his residence, placed a red and white ice chest
into the trunk of the vehicle, and returned the vehicle to
Franci sco, who renai ned waiting at the restaurant. Upon delivering
the noney to Francisco, Jinenez advised him that there was a
shortage of noney, and it was therefore agreed that the noney woul d
be counted before Francisco |eft Houston.

Franci sco then went to the DEA offices in Houston, where the
noney was counted and found to be $31,000 short of the $500, 000
Franci sco was supposed to receive. Francisco contacted Echeverri,
who stated that he would check with Rodriguez about the shortage.
A short time later, Jinenez called Francisco and told him that
Rodri guez had ordered himalso to count the noney to confirmthe
short age.

Franci sco and Jinenez then net at a |ocal hotel and checked
into a room The noney was counted, and it was confirned that
$31, 000 was mi ssing. Jinmenez placed a tel ephone call to Rodriguez
and blanmed "Kuki" )) later identified by agents as Marcelo
Marquette, a drug distributor for the organization )) for the
shortfall. Rodriguez instructed Jinenez to give Franci sco anot her
$31,000. Jinenez told Francisco that obviously there had been a
m st ake and handed Francisco a piece of paper indicating that

Jimenez had received $370,920 from "Kuki." Ji menez i nfornmed



Francisco that he had an additional $129,000 and requested
Francisco to follow himto his residence, where Jinenez supplied
Francisco with the m ssing $31,000. Francisco then delivered the
funds to the DEA office for processing. The $500, 000 subsequently
was transported back to Mam and delivered to Eduardo.

In March of 1990, Victor Rayo )) previously convicted and now
cooperating with the governnent )) agreed to transport twenty-six
kil ograns of cocaine fromHouston to a Fernando Lopez in New YorKk.
Rayo had been enployed as a high |l evel nmanager for the organiza-
tion, engaged in distributing cocaine from Houston to New York
Rayo i nstructed Echeverri to travel to Mam to pick up a 1985 grey
O dsnobile outfitted with secret conpartnents. The O dsnobil e was
to be brought to Houston to be used to transport cocaine to New
Yor k. Subsequently, on March 28, 1990, agents on surveillance
foll owed Rodriguez and Echeverri to Jinenez's residence, where
Jimenez was storing the O dsnobile.

The men encountered difficulties loading the O dsnobile; as
only twenty Kkilograns of cocaine would fit inside the secret
conpartnents, the remaining six kilograns were sold in Houston
Echeverri then departed for New York, arriving there on March 30,
1990, foll owed by governnent surveillance teans. Once i n New YorKk,
Echeverri parked the A dsnobile on a public street. DEA specia
agents sei zed the vehicle, and a search reveal ed 19. 7 kil ograns of
ei ghty-ei ght-percent pure cocaine secreted in the rear quarter

panel s.






.

Jinmenez was indicted on July 31, 1991, and charged with five
counts of noney | aundering, possession of cocaine with intent to
distribute, and conspiracy to commt noney laundering and to
possess cocaine with intent to distribute, in violation of
18 U S.C 88 2 and 1956(a)(1)(A) and 21 U S C 88 841(a)(1),
841(b)(1)(A), and 846. In exchange for a plea of guilty to counts
2 (rmoney | aundering) and 8 (conspiracy to possess cocaine wth
intent to distribute), the governnent prom sed to nove to dism ss
the remai ning counts at sentencing. The governnent al so agreed to
move for a downward departure from the sentencing guidelines
pursuant to U S.S.G 8 5K1.1, in the event that Jinmenez provided
substanti al assistance to the governnent.

Pursuant to the agreenent, the district court sentenced
Jinmenez to 121 nonths on counts 2 and 8, to be served concurrently,
a three-year termof supervised release on count 2, and a concur-
rent five-year term of supervised release on count 8, and ordered
hi mto pay speci al assessnents totaling $100. The Assi stant United
States Attorney ("AUSA') handling the case did not reconmmend a
downward departure for substantial assistance, and the court did

not depart downwar d.

L1l
In Santobello v. New York, 404 U. S. 257, 262 (1971), the Court

stated that "when a plea rests in any significant degree on a

prom se or agreenent of the prosecutor, so that it can be said to



be part of the inducenent or consideration, such prom se nust be
fulfilled.™ We apply an objective standard to determ ne whet her
the governnent's conduct is consistent with the defendant's
reasonabl e understanding of the terns of his plea agreenent.

United States v. Chagra, 957 F.2d 192, 194 (5th Cr. 1992). W

therefore look to the terns of Jinenez's plea agreenent to
determ ne whether the governnent's conduct accorded with his
reasonabl e under standi ng of what he agreed to in his plea.

The witten pl ea agreenent entered into by the parties states,
in pertinent part,

The Governnent agrees to bring to the attention of the

court, [sic] the nature and extent of cooperation

rendered by G| berto Ji nenez-Jinenez to any | aw enforce-

ment personnel. The Governnent further agrees that if

the extent of the cooperation is such that it would

anount to substantial assistance, then the Governnent

W Il so advise the Court and request a downward departure

fromthe sentenci ng gui delines. The decision on substan-

tial assistance wll be made by the Governnent. |If the

Governnent files a notion, the Court may depart pursuant

to Section 5(k)(1) of the sentencing guidelines. The

deci sion on departureis totally within the discretion of

t he Court.

At sentencing, the AUSA represented to the court that agents
from the DEA had debriefed Jinmenez and found him reticent and
evasi ve under questioning and that he could not be of substanti al
assi stance to them Although Jinenez's counsel disputed whet her
the DEA debriefing was in fact aninitial interviewconducted prior
to the plea agreenent, the district court, on the basis that the
governnent retained the discretion not to recommend departure
declined to award the downward departure.

As we read the terns of the plea agreenent, it appears to be

9



anbi guous Wi th respect to whet her the governnent has bargai ned away
its discretion to recommend the departure once the defendant has
provi ded what the governnent deens to be substantial assistance.

Such a conclusion is inportant, because in order for Santobello's

injunction to apply, the all eged prom se nust be determ ned to have
been a part of the inducenent to the bargain. |If the governnent
retai ned conplete discretion as to whether it would recommend a
departure, as the third-to-last quoted sentence above suggests,
then such a provision in a plea bargain could not have constituted
part of the bargain and would not be enforceable by the crimna

def endant . See United States v. Campbell, No. 92-1509, 1993 U. S.

App. LEXIS 6884, at *19-*25 & n.3 (5th Cr. Apr. 5, 1993) (harnp-
nizing Santobello and United States v. Wde, 112 S. C. 1840

(1992), by distinguishing on basis of whether plea bargain retains
di scretion in prosecutor to recomend departure).

We conclude that in the plea agreenent the prosecutor did
commt hinself to recomendi ng the departureif, in his estimation,
Jinmenez offered substantial assistance. While the agreenent's
terms retain in the prosecutor discretion to determ ne whether the
extent of Jinenez's assistance warranted departure, the governnent
did not have discretion to deny the recomendati on once havi ng nade
that determ nation in Jinenez's favor.

This conclusion brings the instant case squarely within the
facts of our recent opinion in Canpbell and requires that the
governnent, at the | east, provide the defendant with an opportunity

to render assistance to governnent agents. Because it is unclear
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from the record whether Jinenez was given that opportunity, we
vacate and remand to the district court so that this factual

determ nation may be made. See United States v. Melton, 930 F.2d

1096, 1098-99 (5th G r. 1991) ("If [defendant] . . . stood ready to
perform but was unable to do so because the governnent had no
further need or opted not to use him the governnent is obliged to
move for a downward departure."). I f Jinmenez should succeed in
convincing the district court that he stood ready to assist the
governnment, but was denied an opportunity to do so, he wll be
entitled to specific performance of the plea agreenent in sentenc-

i ng proceedings before a different judge. See United States v.

Val encia, 985 F.2d 758, 761 (5th Cir. Feb. 24, 1993).1

| V.

Jinmenez also asserts that the district court erred in its
refusal to reduce his sentence by four levels pursuant to U. S. S. G
8§ 3Bl.2(a), based upon his mnimal role in the offense. The court,
however, did award Jinenez a two-level reduction under U S S G
8§ 3B1.2(b) for his mnor participation in the offense. W review
a district court's determnation of a defendant's mtigating role

in the offense under a clearly erroneous standard. United States

v. Hatchett, 923 F.2d 369, 376 (5th Gr. 1991). Findings on this

issue are not clearly erroneous if they are "plausible in |ight of

the record reviewed inits entirety.” United States v. Fields, 906

! The government agress that remand is necessary on this issue, for
further devel opment of the record.
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F.2d 139, 142 (5th G r. 1990).

Jinmenez originally raised no objections to the factual
findi ngs containedinthe presentence investigationreport ("PSI"),
but | ater objected to the PSI's conclusion that he knew the car he
stored contai ned twenty kilograns of cocaine. The district court
nevert hel ess adopted the PSI's factual findings, and we cannot say
it clearly erred in doing so. Jinenez repeatedly admtted at his
presentence interview that he knew the car contained cocai ne or
sonet hi ng of that nature.

Jimenez contends that his |lack of know edge of the scope or
structure of the crimnal enterprise constitutes a factor warrant-
ing a finding of mnimal participation. H's role, he argues, was
that of a nere "mule," delivering the car and noney wthout
know edge of the latter's source or of the forner's contents.

Al t hough Ji nenez' s | ack of know edge respecting the conspiracy
isindicative of a mnimal role, see U S.S.G 8§ 3B1.2, application
note 1, the guidelines state that "[i]t is intended that the
downward adjustnment for a mniml participant wll be used
i nfrequently." Id., application note 2. Mor eover, the PSI
concl uded that Jinenez "functioned as Reynal do Rodriguez' primary
assistant in the noney |aundering operation. He was responsible
for currency collections, storage and subsequent delivery to the
[ cooperating individual] and undercover agent. . . . Ji nenez-
Ji menez al so safe-housed the 1985 O dsnobile used by Echeverri to
transport 20 kil ogranms of cocaine to New York and was aware of the

vehi cl e' s purpose.”

12



In short, the PSI rejected Jinenez's assertions that he was
i gnorant of the car's purpose and believed the noney to be derived
from lottery w nnings. Al t hough there certainly were others
involved in the conspiracy nore cul pable than Jinenez, his role
cannot properly be described as mninmal, and the decision to grant
hi ma reduction for mnor participation therefore was correct. See
US S G 8§ 3Bl1.2, application note 3. As the Background note to
that section points out, "[t]he determ nation whether to apply
subsection (a) [mnimal participant] or subsection (b) [mnor
participant], or an internedi ate adjustnent, involves a determ na-
tion that is heavily dependent upon the facts of the particular
case." The district court's conclusion that a reduction for a
mnor role was indicated was certainly "plausible in light of the

record reviewed inits entirety,”" and we decline to disturb it.

V.

Lastly, Jinmenez's claimof ineffective assistance of counsel,
inasmuch as it arises from his counsel's purported failure to
secure a debriefing session for his client prior to sentencing, is
unripe for review, given our disposition of this appeal. Moreover,
Jinmenez did not present this claimto the district court in the

first instance; as a result, the record has not been adequately

devel oped for us to review the nerits of his claim See United

States v. Navejar, 963 F.2d 732, 735 (5th Gr. 1992).

We therefore AFFIRM in part and REVERSE and REMAND in part,

for a determnation as to whether Jinenez was given an opportunity
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to provide substantial assistance to the governnent.
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