IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2437
Summary Cal endar

IN THE MATTER OF: MELVI N LANE POVNERS

Debt or s.
JEFF A. COWTON, Trustee of the
Estate of MELVI N LANE PONERS
Appel | ee,
vVer sus
MELVI N LANE PONERS
Appel | ant.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CA H 89 2587)

(Novenber 18, 1992)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *
Melvin Lane Powers appeals the district court's judgnent

affirmng the bankruptcy court's denial of his discharge from

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



bankrupt cy pursuant to section 727 of the Bankruptcy Code. Finding
no merit in Powers's argunents, we affirm
I

This is a case about a debtor's efforts to hide assets from
his creditors. The debtor, Melvin Lane Powers, is a Houston
busi nessman with a variety of interests. Powers's assets consisted
primarily of office buildings in the Houston area that he and his
enpl oyees built, |eased, and nanaged. In order to build his
enpire, Powers borrowed heavily. Wien the real estate market
slunped in the early 1980's Powers had trouble servicing his debt
and on Decenber 29, 1983, Powers filed for bankruptcy.

Before filing for bankruptcy, Powers transferred several
properties to friends for |ess than equivalent value. These
properties included Powers's interest in a condomnium in
California, a high rise apartnent in Houston, and a partnership
known as the F-M P Joint Venture 227. Powers's m sdeeds did not
end once he entered bankruptcy. The Bankruptcy Code requires al
debtors to file with the court a list of their assets. Power s
failed to submt a conplete list of assets to the court;
specifically, he failed to list a thirty-six foot yacht he owned.
Powers destroyed, altered, and w thheld docunents fromthe court.
Powers al so gave seventeen autonobiles to his enployees wthout
consideration and transferred $81,000.00 and then another

$50, 000.00 to his brother, Garrett Powers. Finally, Powers failed



to account for mssing construction materials and furniture that he
owned.
I

Powers filed for bankruptcy on Decenber 29, 1983, under
chapter 11 of the Bankruptcy Code. The petition also included
Powers d/ b/a Mel Powers | nvestnent Builder. Powers filed a plan of
reorgani zation that the bankruptcy court approved, but Powers was
not able to conplete the plan. After a vigorously contested
hearing, the bankruptcy court converted the case to a chapter 7
i qui dati on on Novenber 12, 1986. The bankruptcy court appointed
J. A Conpton the trustee of the estate in bankruptcy.

On February 10, 1987, Conpton brought an action to deny Powers
a di scharge. Conpton alleged that Powers had viol ated section 727
of the Bankruptcy Code on at | east seven specific occasions. After
a trial, the bankruptcy court concluded that Powers had viol ated
section 727. The bankruptcy court found that before and after
entering bankruptcy, Powers had transferred property for |less than
equi valent value with the intent to defraud his creditors. The
bankruptcy court al so found that Powers had conceal ed and fal sified
docunents, given a false oath, and had failed to explain the | oss
of certain assets. Finally, the bankruptcy court noted that Powers
had not conplied with several of the court's orders. The
bankruptcy court entered its nenorandum opinion and a judgnent

denyi ng Powers a di scharge on June 30, 1989.



Powers appealed the bankruptcy court's decision to the
district court. On April 30, 1992, the district court affirnmed the
bankruptcy court's judgnent and di sm ssed Powers's appeal. Powers
now appeal s the bankruptcy court's denial of his discharge to this
court.

11
We review the bankruptcy court's decision to deny a debtor a

di scharge for an abuse of discretion. Mtter of Jones, 966 F.2d

169, 172 (5th Gr. 1992). W wll not set aside the bankruptcy
court's factual findings unless they are clearly erroneous, and we
gi ve due regard to the bankruptcy court's opportunity to judge the

credibility of the w tnesses. Matter of Monnig's Dept. Stores,

Inc., 929 F.2d 197, 200 (5th G r. 1991); Fed. R Bankr. P. 8013.
The bankruptcy court's | egal conclusions, however, are subject to

de novo review. |In re Mssionary Baptist, 712 F.2d 206, 209 (5th

Cir. 1983).

The Bankruptcy Code provides that the court shall grant the
debtor a discharge unless it finds that the debtor is guilty of
certain kinds of msdeeds. 11 U S . C § 727. In this case, the
bankruptcy court found that there were several independent grounds
upon which to deny the debtor discharge. | f any one of these
grounds justifies the denial of discharge, we need not decide the

propriety of the others. Mtter of Beaubouef, 966 F.2d 174, 177

(5th Gir. 1992).



The record provides anple support for the bankruptcy court's
denial of discharge pursuant to section 727(a)(2)(A) of the
Bankruptcy Code. This section of the Bankruptcy Code provi des that
t he bankruptcy court can deny a debtor discharge if:

(2) the debtor, withintent to hinder, delay, or defraud

a creditor or an officer of the estate charged wth

custody of property under this title, has transferred,

renoved, destroyed, nutilated, or concealed, or has
permtted to be transferred, renoved, destroyed
mutil ated, or conceal ed- -

(A) property of the debtor, within one year before

the date of the filing of the petition.

11 U.S.C. 8§ 727(a)(2)(A). The purpose of this Code section is to
deny di scharge to those debtors who, with intent to defraud their
creditors, transfer property that woul d have becone property of the
est at e. In order to deny discharge under this section of the
Bankruptcy Code, the statute requires the party objecting to
di scharge to prove: 1) a transfer of property, 2) that belongs to
the debtor, 3) within one year of filing for bankruptcy, 4) wth

the intent to hinder, delay or defraud a creditor or officer of the

estate. Mtter of Chastant, 873 F.2d 89, 90 (5th Cr. 1989). The
party objecting to the discharge has the burden of proving, by a
preponderance of the evidence, that the debtor is not entitled to
di scharge. Chastant, 873 F.2d 89 at 90; Beaubouef, 966 F.2d at
178.

Powers admts that he transferred property belonging to the
debtor within a year of filing for bankruptcy, but he argues that

t he bankruptcy court erroneously required himto prove his | ack of



intent to deceive his creditors. Powers msinterprets the
bankruptcy court's deci sion. The bankruptcy court correctly
recogni zed that Conpton had the burden of proving that Powers
actually intended to defraud his creditors.

Conmpt on, however, did not have to prove intent with direct
evidence. |Indeed, direct evidence of a person's intent to deceive
is rarely, if ever, available. Thus, circunstantial evidence is
sufficient; the court can infer actual intent to defraud fromthe
debtor's actions. Chastant, 873 F.2d at 91. Furthernore, a
presunption of fraudulent intent arises when the debtor transfers
property gratuitously. Id. In the instant case, Powers
gratuitously transferred his interest in a condomnium to Jan
Nel son, a close friend, within six nonths of filing for bankruptcy.
He al so gratuitously transferred his Houston high rise apartnent to
Cynthia Quthrie, his girlfriend, five nonths before filing for
bankr upt cy. These transfers create a presunption that Powers
intended to hinder, delay, or defraud his creditors.

Thus, Conpton established a prima facie case that Powers

vi ol ated section 727(a)(2) (A) of the Bankruptcy Code, which shifted
the burden to Powers of establishing that he |acked fraudul ent
i ntent. Contrary to Powers's argunents, the Bankruptcy Code
requires this shift in the burden of proof. Chastant, 873 F. 2d at
91; Inre Bateman, 646 F.2d 1220 (8th Cr. 1981). The bankruptcy

court found that Powers's testinony that he was not aware of his

financial difficulties was not credi ble and, hence, that Powers



failed to rebut the presunption of fraudulent intent that arises
when property is transferred gratuitously. This conclusion is not
clearly erroneous. Thus, the bankruptcy court did not abuse its
di scretion when it denied Powers a discharge.
|V
We, therefore, AFFIRM the judgnent of the district court

affirmng the decision of the bankruptcy court.

AFFI RMED



