UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2436
Summary Cal endar

In the Matter of: P.T. El CHELBERGER, JR, MD.,

Debt or .
P. T. EI CHELBERCER, JR., M D.,
Appel | ant,
vVer sus
W STEVE SM TH,
Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 91 0128)

(January 5, 1993)
Bef ore GARWOOD, JONES, and EMLIO M GARZA, G rcuit Judges.
EDI TH H JONES, Circuit Judge:”
In this appeal, Dr. Eichel berger, a Chapter VII debtor,
chal l enges the district court's order declining to renove trustee
W Steve Smith fromhis involvenent in this case. This court has

no jurisdiction over the appeal, and we nust dism ss.

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that Rule, the Court has determ ned that this
opi ni on shoul d not be published.



Ei chel berger filed his notionto renove W Steve Smth as
trustee in bankruptcy court, alleging that Smth should be renoved
for cause pursuant to 11 U S.C. 8§ 324 because he failed to eval uate
creditors' «clains properly and conmmtted perjury and nade
fraudul ent m srepresentations in connectionwith afee application.
The bankruptcy court denied this notion w thout a hearing, and the
district court, on appeal, held alternatively that Ei chel berger had
no standing to seek renoval of the trustee, or there was no nerit
in the appeal.

In his appellee's brief, the trustee suggests wth
m sgi vings that we | ack appellate jurisdiction under the rationale

set forth in In re Delta Services Industries, 782 F.2d 1267 (5th

Cir. 1986). Delta Services conducted an extensive review of the

appeal ability of bankruptcy court decision, a matter initially
governed by 28 U. S.C. 8 158(d), and concluded that this court
| acked jurisdiction over the appeal of an order appointing an
interimtrustee in a bankruptcy case. This court has jurisdiction
only over appeals fromfinal orders of the bankruptcy or district
courts. The court advanced several reasons why the bankruptcy
court's orders appointing the trustee and approvi ng his enpl oynent

of counsel were non-final. Delta Services, 782 F.2d at 1271-72.

We agree with the trustee that those reasons are fully applicable
in this case. First, the bankruptcy court may reconsi der at any
appropriate tine its initial decisionto deny renpoval of a trustee.
Second, the court nmy exercise its supervisory power over the

trustee to condition or prohibit his disposition of assets under 11



US C 8§ 363. Third, a party who disagrees with the court's orders
regardi ng the selection of trustee (or, in this case, his continued
retention) may convince the district court to grant |eave to file
an interlocutory appeal.! Fourth, in extraordinary cases, the
court may grant mandanus. Eichel berger has neither applied for a
wit of mandanus in connection with the trustee's renoval nor ask
that the court treat their appeal as a petition for mandanus.

Ei chel berger's response to this jurisdictional question
i s hopel essly confused. Eichel berger does not even cite, nuch | ess

attenpt to refute, Delta Services. |Instead, Eichel berger enpl oys

a pastiche of irrelevant argunents concerning the nerits of this
appeal and several other appeals that Eichel berger has pending in
this court and inthe district court. W cannot fathomthe purpose
of Eichel berger's argunents, and we depl ore Eichel berger's failure
to address properly the question of appellate jurisdiction.
Ei chel berger is hereby advised that further attenpts to obfuscate
the issues in particular appeals will be fruitless and may result
in the inposition of sanctions.

There being no reason for wus to distinguish the
appeal ability of the order in this case fromthat of the order in

Delta Services, we conclude that this court |acks appellate

jurisdiction. Eichelberger's appeal is D SM SSED

1 In this case, Eichelberger filed no notion seeking interlocutory

review by the district court, pursuant to 28 U. S.C. 8§ 158(a). Because it is
clear that the district court's order was non-final, we decide the case on the
basi s of our | ack of appellate jurisdiction and therefore do not consi der whet her
the district court al so | acked jurisdiction because Ei chel berger di d not nove for
| eave to take an interlocutory appeal to the district court.
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