IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2403

THE DON COVPANI ES,
Pl ai ntiff-Appellant,

ver sus
MARSHALL & STEVENS, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 88 3855)

(April 13, 1993)
Bef ore REAVLEY, KING and WENER, Crcuit Judges.
PER CURI AM *

The Don Conpani es brought this action against Marshall &
Stevens, Inc., alleging that a prelimnary |etter appraisal
prepared by Marshall & Stevens induced the Don Conpanies into
purchasing property in Florida for $10 mllion, property which is
actually worth less than $4 mllion. The district court, finding
that the Don Conpanies failed to rai se genuine issues of materi al

fact regarding the presence of essential elenents of its clains

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, we have determned that this
opi ni on shoul d not be published.



for fraud, negligent m srepresentation, and deceptive trade
practices under Texas |aw, granted sunmary judgnment in favor of
Marshal | & Stevens. The Don Conpani es now appeals fromthat
judgnent. Finding that the Don Conpanies has failed to present
evi dence of essential elenments of its clainms, we affirm

| . BACKGROUND
A Facts

The Don Conpanies (the Don Co.) is a partnership owned by
Don Farris and Leonard Scamardo. |n 1986, Paul Cheng,?! the
chai rman of Guaranty Federal Savings and Loan (Guaranty),
personally solicited the Don Co. to purchase approximately thirty
acres of undeveloped land in Florida for $10 nmillion; this |and
was owned by Pacific Realty, a wholly owned subsidiary of
GQuaranty. In actuality, the property was worth | ess than $4
mllion.

The Don Co.'s purchase of Quaranty's Florida | and was part
of a dual land transaction. First, the Don Co. agreed to
purchase Guaranty's Florida |land with proceeds froma |oan of $10
mllion from Guaranty. The | oan was nonrecourse, thereby | eaving
the Don Co. and its partners with no personal liability. The
only collateral required to secure the loan was the land itself.

The parties agreed that the purchase price for the property was

1 Cheng and his partner Sinon Heath were convicted on
various counts of fraud in United States district court for their
i nvolvenent in the land transaction at issue in the case before
us. See United States v. Heath, 970 F.2d 1397 (5th GCr. 1992).
They appealed to this court fromthose convictions, and we
affirmed in part and, finding that two counts of their indictnent
were multiplicitous, remanded with instructions in part. 1d.
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to be the lesser of $10 mlIlion or 90 percent of its appraised
val ue. Second, to facilitate this |loan, the Don Co. sold a one-
half interest in property it owed in Arizona to Guaranty for
$3.3 million, thereby netting the Don Co. a $1.3 mllion profit
on the Arizona | and.

Guaranty is an insured financial institution, and federal
regul ations require that "R41b" apprai sals be nade on properties
for which insured financial institutions nake |oans.? Because
Marshall & Stevens, Inc. (M & S) had a steady business
relationship with Quaranty,® it was hired to performthis
requi site R4lb appraisal. Ben Ronero, an enpl oyee of Guaranty,
contacted Mary O Connor, a supervisory appraiser at M& S, to
obtain an appraisal. According to his deposition and crim nal
trial testinony, Ronero told O Connor that he needed an appraisa
of the Florida property, and that he needed it quickly. Ronero
descri bed the property as 29.98 acres of undeveloped land in
Jacksonville, Florida, and he stated that he believed the
val uation should be $11.2 mllion. According to O Connor, Ronero
al so stated that a nunber of condom niumunits were to be
devel oped on the property, and she based her conclusion as to the
val ue of the property on that representation. Because she had

not seen the property and had no experience with Florida real

2 "R41b" is the designation given a nenorandum i ssued by
t he Federal Home Loan Bank Board on March 12, 1982. This
menor andum est abl i shed very specific guidelines for appraisals
used on properties for which insured institutions nmake | oans.

3 In 1985, M& S billed Guaranty for $70,000, and in 1986,
M& S billed Guaranty for $1, 547, 100.
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estate, O Connor told Ronero that she could not provide a ful
narrative appraisal on such short notice. Rather, O Connor
prepared a prelimnary letter appraisal of the property val uing
it at $11.2 mllion (90 percent of which equals $10 mllion--the
Don Co.'s purchase price for the property).*

The Don Co. and CGuaranty closed the Florida | and deal in
January 1986--nore than five nonths before M& S issued its ful
appraisal of the Florida property. Farris testified that he
understood that the deal could not be legally closed w thout the
requi site appraisal valuing the property at significantly nore
than $10 million, but that an unknown person at the closing said
that Guaranty had obtained the requisite appraisal. Farris also
stated that he entered the deal because the purchase of the
Florida | and was a non-recourse ("no-risk") deal, and the Arizona
| and transaction--the sale of a one-half interest in the Don
Co.'s land to Guaranty--(1) provided the Don Co. with a strong
financial partner, (2) reduced the anmount of the Don Co.'s debt
on the property from$9 million to $4.5 mllion, (3) gave the Don
Co. a $1.3 mllion profit, and (4) raised an additional $2
mllion to deposit at Guaranty in an interest reserve account.

As allegedly promsed, M& S's full R4lb apprai sal supports

the $11.2 valuation of the Florida |land reached in its

4 M& S actually produced two copies of this prelimnary
appraisal letter, one addressed to Ben Ronero of the Guaranty
Service Corporation and another addressed directly to Lisa
Giffith of Guaranty. The letter addressed to Guaranty--which is
quoted in the text above--contained a slightly different property
description, but was otherw se identical to the first letter.
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prelimnary letter. However, this valuation is prem sed on the
construction of twin 70 story towers on the property. Due to
numer ous zoning restrictions, inadequate utilities, and other
conplications, the construction of such buildings on the property
is not feasible. Also, nore than a year after the deal was

cl osed, the Don Co. l|learned that a proper R41lb appraisal had been
conducted shortly before it purchased the Florida property, and
that this appraisal valued a | arger piece of |and--a piece of

| and that included all of the 29.98 acres at issue--at only $4
mllion.

B. Pr oceedi ngs

The Don Co. originally filed suit against M& S in Texas
state court to obtain damages for comon | aw fraud,® statutory
fraud under Texas | aw,® negligent m srepresentation,’ and under
t he Texas Deceptive Trade Practices Act (DTPA).® The Don Co.
alleges that M& S's 1986 prelimnary appraisal letter induced it
into purchasing the Florida property at a price at |east $6
mllion greater than its val ue.

M& S renoved this action to federal court on grounds of

diversity. During the pendency of the action, two of the

5> See infra note 11 and acconpanyi ng text.

6 Tex. Bus. & Com CopE ANN 8 27.01 (Vernon 1977 & Supp. 1993)
(quoted infra at note 12).

" See RESTATEMENT ( SECOND) OF TorTs 8§ 552 (1977) (quoted infra
at note 13).

8 Tex. Bus. & Comt Cope ANN. § 17.50 (Vernon 1987 & Supp.
1993) (quoted and discussed infra at Part II1.B).
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principals of Guaranty--Paul Cheng and Edward Heat h--were tried
and convicted on federal crimnal charges in connection with the
Florida | and transaction at issue in this case.® Both Farris and
O Connor testified during the course of this crimnal case, and
their testinony was relied upon by the parties in the case before
us in nmotions for summary judgnment. M & S noved for sunmary

j udgnent on the grounds that: (1) the Don Co. cannot prove
reliance on the prelimnary appraisal |letter because, during the
course of the crimnal trial, the Don Co.'s partners testified
that they "had relied on their own business judgnment" in making

t he purchase decision; (2) the Don Co. could not have relied on M
& S's full narrative R41b appraisal because it was not produced
until some five nonths after the closing; and, (3) because the
dual land transaction at issue netted the Don Co. $1.3 mllion,
the Don Co. cannot prove any damages. The Don Co. noved for
partial summary judgnment on the issue of liability, asserting
that O Connor's adm ssion that she intended her prelimnary

| etter appraisal to be used to give "confort" to a potenti al
buyer constitutes grounds for granting sumrary judgnent on that
issue. The district court denied the Don Co.'s notion for
partial summary judgnent and granted M & S's notion. The Don Co.
now appeals fromthe district court's grant of sunmmary judgnment

in favor of M & S.

® See supra note 1



1. STANDARD COF REVI EW
In reviewing a grant of sunmary judgnent, we apply the sane

standard as the district court. Waltman v. |International Paper

Co., 875 F.2d 468, 474 (5th Gr. 1989) (we review grants of
summary judgnent de novo). Specifically, we ask whether "the
pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any, show
that there is no genuine issue as to any material fact and that
the noving party is entitled to a judgnent as a matter of |[aw "
FED. R CQv. P. 56(c). In making this determ nation, we view all
of the evidence and inferences drawn fromthat evidence in the

light nost favorable to the party opposing the notion for summary

judgnent. Reid v. State Farm Mutual Auto Ins. Co., 784 F.2d 577,

578 (5th Cir. 1986).

To defeat a notion for summary judgnent, Rule 56(e) of the
Federal Rules of Cvil Procedure requires the non-noving party to
set forth specific facts sufficient to establish that there is a

genui ne issue for trial. See Anderson v. Liberty Lobby, Inc.,

477 U. S. 242, 250, 106 S.Ct. 2505, 2511, 91 L.Ed.2d 202 (1986).
Wiile a nere allegation of the existence of a dispute over
material facts is not sufficient to defeat a notion for sunmary
judgnent, if the evidence shows that a reasonable jury could
return a verdict for the non-noving party, the dispute is

genui ne. Anderson, 477 U. S. at 247-48, 106 S. C. at 2510. On
the other hand, if a rational trier of fact, based upon the

record as a whole, could not find for the non-noving party, there



is no genuine issue for trial. Anpbco Production Co. v. Horwell

Enerqgy, Inc., 969 F.2d 146, 147-48 (5th Gr. 1992). Such a

finding may be supported by the absence of evidence to support an

essential elenent of the nonnoving party's case. See Cel otex

Corp. v. Catrett, 477 U.S. 317, 322, 106 S. C. 2548, 2552

(1986); Topalian v. Ehrman, 954 F.2d 1125, 1131 (5th Gr. 1992);

| nternati onal Ass'n of Machinists & Aerospace Wirkers, Lodge No.

2504 v. Intercontinental Mg. Co., 812 F.2d 219, 222 (5th Cr

1987).

Finally, where the non-noving party has presented evi dence
to support the essential elenents of its clainms but that
"evidence is nerely colorable, or is not significantly probative,
summary judgnent may be granted." Anderson, 477 U.S. at 249-50
(citations omtted). Moreover, self-serving and specul ative
testinony is subject to especially searching scrutiny. See

Elliott v. G oup Medical and Surqgical Service, 714 F.2d 556, 564

(5th Gir. 1983), cert. denied, 467 U S. 1215 (1984).

[11. DI SCUSSI ON

In challenging the district court's grant of summary
judgnent in favor of M& S, the Don Co. raises the follow ng
i ssues on appeal: (a) whether the district court erred in
granting summary judgnent on the Don Co.'s clains of common | aw
fraud, statutory fraud, and negligent m srepresentation on the
ground that the Don Co. has failed to provide evidence to support
the existence of reliance on M& S's representations; (b) whether

the district court erred in granting summary judgnent on the Don



Co.'s clai munder the Texas Deceptive Trade Practices Act, TEX
Bus. & Comm CooeE ANN. 8§ 17.50. (Vernon 1987 & Supp. 1993); and (c)
whet her the district court abused its discretion by failing to
grant the Don Co.'s request for access to the grand jury
testinony of M& S s enpl oyees.

A Cl ains of Fraud and Negligent M srepresentation:
The Requi site Elenent of Reliance

To establish a claimof actionable fraud under Texas |law, a
plaintiff nust show reliance upon a defendant's
m srepresentation.® More specifically, reliance is an essentia
el ement for three of the clains raised by the Don Co. in the case

at issue--comon |law fraud, ' statutory fraud under section 27.01

10 The Texas Supreme Court has held that, to establish a
claimof actionable fraud, a plaintiff nust show

(1) that a material representation was nmade; (2) that
it was false; (3) that, when the speaker made it, he
knew it was false or made it recklessly w thout any
know edge of its truth and as a positive assertion; (4)
that the speaker nade it with the intention that it
shoul d be acted upon by the party; (5) that the party
acted in reliance upon it; and (6) that the party
thereby suffered injury.

Blue Bell, Inc. v. Peat, Marwick, Mtchell & Co., 715 S. W 2d 408,
415 (Tex. App.--Dallas 1986, no wit), citing Stone v. Lawers
Title Ins. Corp., 554 S.wW2d 183, 185 (Tex. 1977).

11 Under Texas law, the follow ng "fundanmenta
characteristics" nust be present to establish actionable common
| aw fraud:

(1) there nust be a msrepresentation as to materi al
facts, either positive untrue statenents, or

conceal ment or failure to disclose facts within the
know edge of the parties sought to be charged, and as
to which the Iaw i nposed upon such party a duty to

di sclose; (2) the conplaining party nust be shown to
have relied upon the alleged m srepresentation to his
detrinent; and (3) the conplaining party nust, hinself,

9



of the Texas Business and Commerci al Code, !? and negli gent

m srepresentation.® The district court, finding that the Don

not have failed to exercise reasonable care to protect
hi msel f--in other words, in a "caveat enptor' situation
he must not have shut his eyes and ears to nmatters
equal |y open and available to hi mupon reasonabl e

i nquiry and investigation.

Moore & Moore Drilling Conpany v. Wite, 345 S.W2d 550, 555
(Tex. Cv. App.--Dallas 1961, wit ref'd n.r.e.) (enphasis
added) .

12 Section 27.01, entitled "Fraud in Real Estate and Stock
Transactions,"” provides that:

(a) Fraud in a transaction involving real estate
or stock in a corporation or joint stock conpany
consists of a

(1) False representation of a past or existing
material fact, when the false representation is

(A) made to a person for the purpose of inducing
that person to enter into a contract; and

(B) relied on by that person in entering into that
contract .

* * %

(d) A person who (1) has actual awareness of the
falsity of a representation or prom se made by anot her
person and (2) fails to disclose the falsity of the
representation or prom se to the person defrauded, and
(3) benefits fromthe fal se representation or prom se
commts the fraud described in Subsection (a) of this
section and is liable to the person defrauded for
exenpl ary damages. Actual awareness nmay be inferred
when obj ective mani festations indicated that a person
acted with actual awareness.

TEX. Bus. & Cov Cooe 8§ 27.01 (Vernon 1977 & Supp. 1993) (enphasis
added) .

3 1n considering clainms of negligent msrepresentation,
Texas courts have relied upon section 552 of the RESTATEMENT
(SECOND) oF Torts, whi ch provi des:

(1) One who, in the course of his business, profession
or enploynent, or in any other transaction in which he
has a pecuniary interest, supplies false information
for the guidance of others in their business
transactions, is subject to liability for pecuniary

| oss caused to themby their justifiable reliance upon

10



Co. f

ailed to provide any show ng of this essential elenent of

t hese clains, held that,

[a] | though Plaintiff has established that there exists
an i ssue of material fact concerning whether the ful
apprai sal and the letter appraisal were

m srepresentations in that the appraisals failed to
conformto R41B standards and significantly m sstated
the value of the Florida property, it fails to bring
forward any sunmary judgnment evidence that it relied on
either appraisal in closing the deal with Guaranty
federal . 14

RESTATEMENT ( SECOND) OF TorTS 8 552 (1977) (enphasi s added);

Bel |,

the infornmation, if he fails to exercise reasonabl e
care or conpetence in obtaining or comunicating the
i nformati on.

(2) Except as stated in Subsection (3), the liability
stated in Subsection (1) is limted to |oss suffered

(a) by the person or one of a limted group
of persons for whose benefit and gui dance he
intends to supply the information or knows

that the recipient intends to supply it; and

(b) through reliance upon it in a transaction
that he intends the infornmation to influence
or knows that the recipient so intends or in
a substantially simlar transaction.

(3) The liability of one who is under a public duty to
give the information extends to |oss suffered by any of
the class of persons for whose benefit the duty is
created, in any of the transactions in which it is
intended to protect them

715 S.W2d at 411. To establish a claimof negligent

m srepresentation, the plaintiff must show actual reliance and

t hat

this reliance was reasonabl e. See Geosearch, Inc. v. Howell

see Bl ue

Petrol eum Corp., 819 F.2d 521, 526 (5th Gr. 1987) (applying

Texas | aw).

14 The district court went on to add that

Plaintiff's evidence of reliance shows, at best, that
they relied on: (1) the fact that an R41B apprai sal
was required before Guaranty Federal could | oan noney
on the Florida property; (2) the conpetency and
trustworthiness of the parties in the closing room and

11



In challenging this holding on appeal, the Don Co. asserts that
the district court failed to give proper consideration to the
Farris and Scamardo affidavits, and that these affidavits provide
evidence that the Don Co. relied on representations by M & S when
it entered the Florida | and deal with Guaranty.

1. M& S's Representations

The Don Co. may have relied on a nunber of representations
and reasonabl e assunptions which caused it to conclude that a
full R4lb apprai sal had been obtained at the tine it finalized

the Florida |land deal with Guaranty.'® Neverthel ess, the Don Co.

(3) a statenent by sone unidentified person in the
cl osing roomwho said GQuaranty Federal had an apprai sal
for $11, 200,000 on the Florida property.

15 gSpecifically, in his affidavit, Farris states that he
relied on several factors, including the follow ng:

(1) previous transactions with Paul Cheng which at that
tinme seened to be transactions reflecting
trustworthiness on the part of M. Cheng and his
conpani es; (2) the know edge, based on both experience
and [the Guaranty letter of |oan approval], that a
financial institution such as [CGuaranty] could not make
t he $10, 000, 000. 00 | oan wi thout an R41B apprai sal
concluding a value of substantially nore than
$10, 000, 000. 00 or there would be serious repercussions
w th governnment regulators; (3) all parties to the
transacti on had know edgeabl e and reputable attorneys
and other professionals at the closing with check lists
of nunerous itens needed before the closing could take
pl ace, including an appraisal; (4) soneone's statenent
in the closing room which |I cannot identify at this
time, stating that [Quaranty] had a |letter appraisal
stating a value for the Florida property of 11.2
mllion dollars; and (5) based on nany years of
experience, and reliance on the nunerous professionals
involved to performtheir duties properly, know edge
that the transactions did actually close and were

f unded.

Simlarly, Scamardo states in his affidavit that he relied upon:

12



has brought this action against M& S, and the only
representations by M& S at issue are the prelimnary appraisal
letter produced by M& S and M& S s promise to |ater produce a
full narrative R4lb appraisal.!® According to the Don Co.

"[1]t, to Plaintiff's sorrow, was a prom se grounded not on any
facts relating to the property. . . . [T]lhe "R41lb' appraisa
dated April 1, 1986, based its val ue conclusion contingent on the
construction of a high-rise residential and commercial conpl ex

not permtted by |ocal |aws.

(1) ny trust in the business judgnent of ny partner,
Don Farris; (2) know edge based on ny experience in
real estate investnent and devel opnent that a financial
institution such as [Guaranty] could not nmake a | oan
for the purchase of real property for an anmount which
exceeded 90% of its value as determ ned by a R41B
appraisal; (3) each party to the transactions had
present attorneys and other professionals with
exhaustive check lists of itens necessary, such as
appraisals, tax records, and title policies, all of
which | knew from experience had to be present before
the closing was finalized and funded; and (4) know ng
all of the above, | relied on the proper execution of
everyone of their own duties when | knew that the
transactions were closed and the funds were
transferred.

' The Don Co. asserts that M& S pronised to deliver a
full appraisal unconditionally supporting the prelimnary
appraisal. To support this assertion, the Don Co. relies upon
the follow ng testinony by O Connor

Q Well, when you send out a letter like the letters

t hat we've been | ooking at, both dated January 16th, do
you normal |y have sonething in the file supporting your
opinion that the letter contains?

A The prelimnary letter is really neant to be a
prom se to do a full appraisal

Q A what ?

A Really nore of a prom se to begin the process to
conplete an appraisal. It begins the process. The
notes backi ng up the nunbers are not necessarily that
i nportant.

13



It is uncontroverted that, when contacted and asked to
prepare an appraisal for the Florida Property, M& S
unanbi guously infornmed Guaranty that it could not prepare a ful
apprai sal under the tinme constraints put forth by Guaranty. As

an alternative, M& S offered to issue a prelimnary appraisa

letter, and the reliability of that letter is unm stakably
limted on its face; the letter in no way m srepresents itself as
constituting a full appraisal of the Florida property.
Specifically, the letter states:

It is our understanding that these two parcels of |and,

conprising approxi mately 29.98 acres, will be devel oped
as a twin-tower, multi-famly residential and shopping
conplex. . . . The purpose of our evaluationis to

estimate the market val ue of the subject rea

property subject to the definition of value and the
assunptions and limting conditions attached to this
letter.[?] This docunent should not be construed as a
conplete appraisal of the subject real estate. Qur
formal conclusion of value will be contained in our
full narrative report to follow [

The Don Co. also asserts that this noncommttal prelimnary
| etter was backed by a prom se that an identical fornal appraisal
woul d follow. Beyond the fact that the record contains no
evi dence of such a binding prom se and does contain substanti al
evidence to the contrary (for exanple, the testinony of O Connor

guoted supra at note 16, that prelimnary letters are nothing

7" These assunptions and limting conditions include the
followng: (1) "[i]nformation supplied by others which has been
considered in this evaluation is fromsources believed to be
reliable, but no further responsibility is assuned for its
accuracy"; and (2) "[a] representative of Marshall and Stevens
| ncor porated has not inspected the assets of the subject

property."”
18 Enphasi s has been added.
14



nore than what their nanme inplies--an estimation nade at the

begi nning of the appraisal process), the prelimnary letter
expressly states that it was M & S's expectation that the Florida
| and woul d "be devel oped as a twin-tower, multi-famly
residential and shopping conplex." Therefore, to the extent that
M& S did make the prom se that the Don Co. alleges, the record
establishes that this promse was fulfill ed.

2. The Farris and Scamardo Affidavits

In concluding that the Don Co. failed to establish a genuine
issue of material fact as to whether it relied on M& S's
prelimnary appraisal letter, the district court focused upon
testinony given by the Don Co.'s partners during the course of
the Cheng and Heath crimnal trial. See supra note 1 and
acconpanying text. Specifically, the court focused upon the
testinony of Farris and Scamardo that they (1) relied upon their
own busi ness judgnent when entering the Florida |and transaction
wth Guaranty, (2) considered Guaranty conpletely responsible for
obtaining the requisite appraisal, and (3) never even saw the M &

S prelimnary appraisal letter before they closed the deal.?®

19 As stated in the district court's opinion,

Don Farris testified that pursuant to the deal on
the Florida property, he never saw an appraisal for
that property prior to or during the closing. Farris
also testified that he did not rely on an appraisal in
purchasing the Florida property but on his own judgnent
and what M. Cheng, president of CGuaranty federal, told
himas to a fair purchase price. He went on to explain
that he first | earned of the Marshall & Stevens
apprai sal for $11,200,000 in early 1987, over a year
after cl osing.

Leonard Scamardo al so testified that he never saw

15



The Don Co. contends that the district court's grant of summary
judgnent in favor of M& S was inproper in light of the
affidavits fromboth of its partners. According to the Don Co.,
the district court erred by ignoring these affidavits because
they conflict with the earlier testinony given by Farris and
Scamardo during the Cheng and Heath crimnal trial. |In support
of this proposition, the Don Co. relies upon this court's holding

in Kennett-Mirray Corp. v. Bone, 622 F.2d 887, 893 (5th G

1980), where we stated that "a genuine issue can exist by virtue
of a party's affidavit even if it conflicts with earlier
testinony in the party's deposition.”

The Farris and Scamardo affidavits are consistent with their
testinony during the related crimnal trial in that they present
no evidence of actual reliance on representations by M& S. In
these affidavits, Farris and Scamardo sinply state that, had they
known that there was no R41b apprai sal valuing the Florida
property at $11.2 mllion, they would not have carried out the
Florida | and transaction. Although both Farris and Scamardo
state that they relied on Guaranty's representations that a R41b
apprai sal valuing the property at $11.2 mllion existed at the
time of closing, they never stated that they relied upon the
contents of the prelimnary appraisal letter issued by M& S as

confirmati on of the | and's val ue. In short, Farris and Scanar do

an appraisal on the Florida property at the tinme of or
prior to the closing. |In addition, he stated that he
relied on his own judgnent in buying the property, not
on any apprai sal .

16



may have acted on the belief that an adequate appraisal existed
for purposes of the |oan cl osing, but they have put forth no
evidence that they relied on any substantive representations of
val ue made by M& S. In fact, the affidavits and testinony of
Farris and Scamardo establish that their belief that the | and was
worth $11.2 mllion or nore was the product of their own
assunptions--assunptions based upon their business experiences
and assurances made by Guaranty. ?°

3. Sunmat i on

In sum the Don Co. entered into a $11.2 mllion | and deal
involving a $10 mllion | oan wi thout satisfying the R41lb
apprai sal requirenent inposed by federal law. Al though the
Farris and Scamardo affidavits present substantial evidence that
the Don Co. relied upon Guaranty's representations that the
requi site R4lb apprai sal had been obtained, the Don Co. has
brought this action against M& S.

After reviewing the record de novo, we find that the Don Co.
has failed to present evidence that it in any way relied upon
representations nmade by M& S. Because such reliance is an
essential elenent of the Don Co.'s clains against M& S for
comon | aw fraud, statutory fraud under section 27.01 of the
Texas Busi ness and Commerci al Code, and negli gent
m srepresentation, and because the Don Co. woul d bear the burden
of proof for establishing reliance at trial, we hold that M& S

is entitled to summary judgnent on these causes of action.

20 See supra note 15.
17



Celotex, 477 U S. at 322, 106 S. C. at 2552; Topalian, 954 F.2d
at 1131; International Ass'n of Machinists, 812 F.2d at 222.

B. Cl ai munder the Texas DTPA: The Requisite
El enent of Produci ng Cause

Under the Texas DTPA, one injured by a deceptive trade
practice may bring a private cause of action for nultiple damages
or injunctive relief. See Tex. Bus. & Comm CobE ANN. § 17.50
(Vernon 1987 & Supp. 1993); Thomas C. Cook, Inc. v. Rowhani an,

774 S.W2d 679, 681 (Tex. App.--El Paso 1989). The DTPA provides
t hat :
(a) A consunmer may nmaintain an action where any of

the followi ng constitute a producing cause of actual
damages:

(1) the use or enploynment by any person
of a false, msleading, or deceptive act or
practice .
TEX. Bus. & Cov CobE ANN. 8§ 17.50 (Vernon 1987 & Supp. 1993)
(enphasi s added). Therefore, to establish a clai munder the
Texas DTPA, a plaintiff nust establish that the all eged deceptive
trade practice is a "producing cause" of his or her damages. See

Weitzel v. Barnes, 691 S.W2d 598, 600 (Tex. 1985). The Texas

Suprene Court has defined "produci ng cause" as "an efficient,
exciting, or contributing cause, which in a natural sequence,
produced injuries or damages conplained of, if any." Rourke v.
Garza, 530 S.W2d 794, 801 (Tex. 1976). Producing cause has al so
been referred to as "factual causation," and this standard | acks
the el enent of "foreseeability" acconpanying the standard of

proxi mate causation. Riojas v. Lone Star Gas Co., 637 S.W2d

956, 959 (Tex. App.--Fort Worth 1982, wit ref'd n.r.e.). There
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may be nore than one producing cause for a plaintiff's danmages, ?*
and, to bring a successful claimunder the Texas DTPA, a
plaintiff needs only to show that the defendant's deceptive acts
were a cause in fact of the plaintiff's danmages. Ri ojas, 637
S.W2d at 959. The plaintiff need not show actual reliance on
the defendant's deceptive acts. Witzel, 691 S.W2d at 600; see
Dubow v. Dragon, 746 S.W2d 857, 859 (Tex. App.--Dallas 1988, no

wit) ("Under Section 17.46(b) of the Act, " producing cause' and

not "reliance' is the ultimate standard.").

The district court granted sunmary judgnent in favor of M&
S on the Don Co.'s DTPA claim holding that "[t] he Don Conpani es
fail[ed] to establish an essential elenent to recovery under the
Deceptive Trade Practices Act; it cannot show that the Marshall &
St evens' appraisals were a produci ng cause of their damages."”

The Don Co. challenges this holding on appeal by asserting that,
under the contract with Guaranty Federal[,] the closing
woul d not have occurred without the Marshall & Stevens
letter and Marshall & Stevens knew it. The fact is
that Marshall & Stevens failed to performits
prof essional duties and in fact produced a fraudul ent
| etter appraisal followed by a fraudul ent R41B
apprai sal which is the gravaman of this suit and was a
produci ng cause of the damages to [t]he Don Conpani es.

Al t hough produci ng cause is the "l east onerous" causation
standard, "there can be no recovery of danmages by an aggrieved
party agai nst another unless the injuries or damages be caused by
that other's actions." R ojas, 637 SSW2d at 959. Even if we

assune arguendo that generating the prelimnary appraisal letter

21 Rourke, 530 S.W2d at 801.
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and prom sing to generate a full appraisal constitutes a

m sl eadi ng act or practice on the part of M& S, 22 the testinony
and affidavits of the Don Co.'s own partners establishes that
they did not rely on representations made by M & S when entering
the Florida |land deal. See supra Part I1l1.A  Rather, they
relied on the fact that the | oan was nonrecourse and on their
belief--a belief resulting fromthe partner's own assunpti ons,
busi ness experiences, and representations nmade by Guaranty--that
a proper R41b apprai sal had been obtained. Accordingly, the
question posed is whether (1) Guaranty's representations, (2)
Farris' and Scamardo's reliance on those representati ons and
their business judgnent (which was influenced by the fact that
the | oan was nonrecourse), and (3) the Don Co.'s failure to make
any effort to ensure that a proper R4lb apprai sal had been
obt ai ned constitute "a new and i ndependent force which intervened
and superseded [M& S's alleged wongful acts] and itself becane
the sole efficient cause of" the Don Co.'s injuries. R ojas, 637
S.W2d at 959; see MacDonald v. Texaco, Inc., 713 S.W2d. 203,

206 (Tex. App.--Corpus Christi 1986, no wit) (finding that the
al l eged m srepresentati on does not constitute a produci ng cause).
We find that the representations of Guaranty, along with Farris'
and Scamardo's reliance on those representations and their own

busi ness judgnent, constitutes "a cause sufficiently efficient to

22 As di scussed above, the M& S prelinmnary letter is
noncommttal on its face and, to the extent that M& S did make
the prom se that the Don Co. alleges, the record establishes that
this promse was fulfilled. See supra Part II11.A 1.
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have broken the causal |ink" between M & S's all eged
representations and the Don Co.'s injuries. Therefore, we hold
that M& Sis entitled to summary judgnent on the Don Co's DTPA
claim?® Celotex, 477 U S at 322, 106 S. C. at 2552; Topalian,
954 F.2d at 1131; International Ass'n of Mchinists, 812 F.2d at
222.

C. Grand Jury Testi nony

The Don Co.'s final contention is that the district court
abused its discretion by failing to grant its request for access
to the grand jury testinony of M & S enpl oyees. The testinony
primarily at issue is that of O Connor. Specifically, in the
brief it has submtted to this court, the Don Co. states that:

O Connor is a critically inportant witness. She may
wel | have been a co-conspirator with Cheng, Heath and
Ronmero in agreeing to provide the hokey letter
appraisal to facilitate their raid on Guaranty Federal
and Plaintiff. Wile Plaintiff can specul ate and draw
inferences fromher crimnal trial testinony and her
“convenient' |ack of nmenory when deposed in this case,
you need not speculate on the effect of her grand jury
testinony on this notion.

2 The district court also held that, even if it could
establish the other el enents of a DIPA cause of action, the Don
Co. has failed to establish any injuries under the DTPA. This
hol di ng was based on the followi ng findings: (1) the sale of the
Arizona property and the purchase of the Florida property were
intertwned; (2) during the related crimnal trial, the Don Co.'s
partners testified that they nade a $1.3 mllion profit on the
sale of the Arizona property; and (3) the Don Co. has no
liability on the note on the Florida property because it is non-
recourse, and it offered no evidence that it was damaged by its
purchase of the Florida property. Although the Don Co.
chal l enges this determ nation on appeal, we do not reach it
because we have found that M& S s representations do not
constitute a "producing cause" of the Don Co.'s alleged damages.
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The Don Co. was awarded access to this testinony by the judge who
supervi sed the grand jury, and the district court had this
testinony before it when considering M& S's notion for summary
judgnent. According to the Don Co., "[t]he district court, by

i nacti on or apparent non-consideration of the materials, here did
not rule."

As this court stated in Fisher v. Metropolitan Life |Ins.

Co., 895 F.2d 1073, 1078 (5th G r. 1990),

[i]t is the established |aw of this circuit that a
plaintiff's entitlenent to discovery prior to a ruling
on a sunmary judgnent notion may be cut off when,
within the trial court's discretion, the record

i ndicates that further discovery will not |ikely
produce facts necessary to defeat the notion.

See Corm er v. Pennzoil Exploration & Production Co., 969 F.2d

1559, 1560 (5th Gr. 1992); Rosas v. United States Small Busi ness

Adm nistration, 964 F.2d 351, 359 (5th Cr. 1992); Internationa

Shortstop, Inc. v. Rally's, Inc., 939 F.2d 1257, 1267 (5th Cr

1991), cert. denied, = U S, 112 S. C. 936 (1992). W have

held that the Don Co. has failed to provide evidence that (1) it
relied on M& S's representati ons when closing its Florida | and
deal with Guaranty and (2) M& S s representations constitute a
produci ng cause of the Don Co.'s alleged danages; these are
essential elenents of the Don Co.'s clains. See supra Parts
I11.A & B. The undisputed facts establish that the Don Co.'s
decision to enter the Florida | and deal was not based upon M &
S's representations. Rather, it was based upon the nonrecourse
nature of the loan, Guaranty's representations that a proper R4lb
apprai sal existed, the business judgnent of the Don Co.'s
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partners, and the general failure of the Don Co. to ensure that
the R41b apprai sal required under federal |law had in fact been
obt ai ned before closing the |and deal. Although O Connor's
testi nony supports sone of these determ nations, they rest
primarily upon the testinony and affidavits of Farris and
Scamardo. Even assum ng that the grand jury testinony of

O Connor and other M & S enpl oyees woul d have i npeached sone of
O Connor's testinobny in this case,? it would not have altered
the testinony of the Don Co.'s partners.

Accordi ngly, based upon our de novo review of the record, we
conclude that it is highly unlikely that discovery of the grand
jury testinony of M& S's enpl oyees woul d produce facts necessary
to defeat M& S's notion for summary judgnent. W al so concl ude,
therefore, that the district court's failure to grant the Don Co.
access to this testinony does not constitute reversible error.

See Fisher, 895 F.2d at 107; see also Cornmier, 969 F.2d at 1560;

Rosas, 964 F.2d at 359; Rally's, 939 F.2d at 1267.
V. CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court's

grant of summary judgnent in favor of M& S.

22 In the brief it has submtted to this court, the Don Co.
has included an excerpt of the testinony at issue. This
testinony nerely supports the Don Co.'s assertion that M& S
issued the prelimnary letter without conducting a forma
conput ati on and based upon information supplied by Guaranty--a
fact that is surmsable fromthe face of the prelimnary letter
and the conditions acconpanying it. See supra Part II11.A 1.
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