IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Summary Cal endar

No. 92-2373

DAVID RU Z, ET AL.,
Plaintiffs
UNI TED STATES OF AMERI CA,
Plaintiff-Intervenor,
V.
JAMES CCLLINS, Director,
Texas Departnment of Crimnal Justice,
I nstitutional Division,
Def endant - Appel | ee,
V.

JEFFREY BALAWAJDER,
Movant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 78 987)

Decenber 23, 1992
Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



Jeffrey Bal awaj der, an inmate incarcerated in the Ellis One
Unit of the Texas Departnent of Crimnal Justice, Institutional
Division (TDCJ-1D), noved to intervene as a matter of right in
the Ruiz litigation, a class action pending since the early 1970s
that was filed on behalf of all inmates incarcerated in the TDCJ-

ID. See Ruiz v. Estelle, 503 F. Supp. 1265 (S.D. Tex. 1980),

aff'd in part and vacated in part, 679 F.2d 1115, anended in part

and vacated in part, 688 F.2d 266 (5th Gr. 1982), cert. denied,

460 U. S. 1042 (1983). The district court, per Justice, J.,
deni ed Bal awaj der's notion and this appeal ensued.

Federal Rule of G vil Procedure 24(a)(2) allows intervention
as a matter of right upon neeting four conditions: (i) the
applicant nust file a tinely notion to intervene; (ii) the
applicant nmust claim"an interest relating to the property or
transaction which is the subject of the action"; (iii) the
applicant nmust be "so situated that the disposition of the action
may as a practical matter inpair or inpede the applicant's
ability to protect that interest"; and (iv) "the applicant's
interest is [not] adequately represented by existing parties.”

See Wolen v. Surtran Taxicabs, Inc., 684 F.2d 324, 333 (5th Cr.

1982).

In his pro se notion to intervene, Bal awaj der nmade vari ous
attacks on the prison adm ni stration and sought a tenporary
restraining order to prevent the TDCJ-I1D director frompermtting
deprivation or destruction of his "(1) legal or religious

property; (2) legal witings and postal supplies; (3) typewiter;



(4) hygi ene supplies and personal clothing; and (5) other non-

dangerous itens heretofore allowed . Bal awaj der cont ended
that he could intervene as a matter of right because his interest
was related to the subject matter of the Ruiz case and his
ability to protect that interest was inpaired by inadequate
representation of his interest by existing parties. Bal awajder
further contended that class representatives had not "diligently
and adequately enforced the Injunctions, Oders [and]
Stipulations" entered previously by the district court. He
supported that claimby reference to approximately 1000 ot her
such notions to intervene by inmates.?

The district court denied Bal awajder's notion to intervene,
ruling that "[e] xperienced and hi ghly conpetent counsel have been
appoi nted by the court to represent the plaintiff class, and the
managenent and conduct of the plaintiffs' class action has been
commtted to such counsel." The court declared that it had
confidence that such counsel would take appropriate action, if

any, sufficient to address such clains. The district court

further observed that since there were nore than 60, 000 nenbers

2 Bal awaj der suppl enented his brief in support of his notion
wth a detail ed conplaint arguing that because the prison had
failed to provide hima conplete library of Hare Krishna
devotional materials, it could not then apply a prison rule to
limt or reduce those materials within his cell wthout (i)
causing "immedi ate and irreparable injury to his First Amendnent
religious liberty"; (ii) violating his due process rights; and
(ii1) applying the prison rule in violation of the ex post facto
cl ause. Bal awaj der then renewed his attack on the cl ass
counsel's failure to represent and pursue various interests of
the nmenbers of the class ranging fromappeal of disciplinary
actions to adequate representation of illiterate inmates.
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of the class, allow ng individual class nenbers such as
Bal awaj der to "control the case ... would inevitably [cause] such
mass confusion that no effective action of any kind would be
possible.” The district court declared that for relief pursuant
to Ruiz, only class counsel were entitled to nove for a tenporary
restraining order which inpacted the entire cl ass.
Accordingly, the district court ordered copies of Bal awaj der's
notions to be forwarded to class counsel.

For purposes of appeal, we need only address Bal awaj der's
contention that he may intervene as a matter of right because
cl ass counsel has not adequately represented his clains relating
to the Ruiz case, as that issue is dispositive. Balawajder
al l eges that class counsel has inadequately represented
Bal awaj der individually or the inmate class generally in nunerous
ways: (i) class counsel's failure to litigate issues adequately
and diligently and to enforce the district court's decrees and
injunctions; (ii) class counsel's failure to make all the
argunent s Bal awaj der coul d nmake; (iii) antagonism or conflict
bet ween cl ass counsel and Bal awaj der; (iv) class counsel's |ack
of diligent representation of illiterate inmates; and (v)
col I usi on between cl ass counsel and TDCJ-ID, which allegedly
i nvol ved the paynent of high attorney's fees in exchange for
cl ass counsel's non-enforcenent of orders for relief.

Bal awaj der's first claim-- generally attacking class
counsel's conpetence -- lacks nerit. Bal awaj der provides no

proof besides conclusory statenents. Balawajder clains to offer



proof by pointing to the high nunber of intervention clains filed
by ot her inmates, supposedly evincing a "chronic problem of
i nadequate representation” by class counsel. Mre than this is
needed to support his allegations. W |ikew se reject
Bal awaj der' s contentions that class counsel is inadequate in view
of antagoni sm bet ween Bal awaj der and counsel and counsel's
all eged collusion with prison officials in exchange for |arge
attorney's fees. Again, Bal awaj der nmakes not hi ng but bare
al | egati ons.

We further reject Bal awaj der's contention that class counsel
i s i nadequate because it will not nake all the argunents
Bal awaj der woul d make if he had his druthers. Balawajder is
sinply attenpting to force his own agenda on counsel representing
the class. Channeling conplaints through class counsel is the
process by which the issues nmay be consolidated and relief nost
effectively provided. The district court declared that "nass
confusion" and "no effective action”" would result if thousands of
interveners were each allowed to control the litigation

Finally, we reject Bal awaj der's argunent that class
counsel 's i nadequate representation has deprived illiterate
i nmates of access to the courts. W recognize that inmates are
guar anteed access to the courts by the Constitution and that such

access nust be effective, adequate and neani ngful. See Bounds v.

Smth, 430 U S. 817, 821-23, 97 S.Ct. 1491, 52 L.Ed.2d 72 (1977).
The district court ordered this and other class clains raised by

Bal awaj der to be channel ed t hrough cl ass counsel . Bal awaj der



has not shown how, under the circunstances, illiterate inmates
have been denied access to the courts. This claim therefore,
| acks nerit.

In sum Bal awaj der has failed to show a basis for
intervention as a matter of right. Therefore, the district
court's denial of intervention was not appeal abl e absent an abuse

of discretion. See Surtran Taxi cabs, 684 F.2d at 330-31. W find

no such abuse of discretion.® Accordingly, we AFFIRMthe

district court's dismssal of Balawajder's notion to intervene.

3 During the pendency of this appeal, it has cone to this
court's attention that the underlying Ruiz litigation has been
settled. Although we have not yet been apprised of the details
of the settlenent -- and thus cannot determne how it affects
this case -- it may be that Bal awaj der's appeal is rendered noot.
See DeFunis v. (degaard, 416 U S. 312 (1974); Nationw de Mitual
| nsurance Co. v. Burke, 897 F.2d 734 (4th Cr. 1990).
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