IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2360
Summary Cal endar

IN THE MATTER OF: P.T. EICHELBERGER, JR

DEBTOR,
P. T. ElICHELBERGER, JR.,
Appel | ant,
ver sus
Cl TI ZENS BANK & TRUST COMPANY
OF BAYTOW, TX, and
W STEVE SM TH, Trust ee,
Appel | ees.

Appeal fromthe United States District Court for
the Southern District of Texas
CA H 90 3040

April 29, 1993
Bef ore REAVLEY, JONES and EM LIO M GARZA, Circuit Judges.
PER CURI AM *
The bankruptcy court has twi ce converted this case from
Chapter 11 to Chapter 7, where it presently stands. In
bankruptcy court, P.T. Eichel berger, Jr., MD., clained that his

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



interest in a pension plan is exenpt from his bankruptcy estate.
Citizens Bank & Trust Conpany of Baytown, Texas (Citizens), a
secured creditor, objected to the clained exenption each tinme the
bankruptcy court converted this case. |In orders dated May 31,
1988, June 21, 1989, and August 2, 1989 the bankruptcy court held
that Eichel berger's pension interest is not exenpt property.

Ei chel berger did not appeal fromany of these orders within the
ten-day appeal period specified by FED. BANKR. R 8002( a).

I nstead, on July 5, 1990, Eichel berger filed a "Mdtion to
Vacate and Set Aside Interlocutory Orders,"” which the bankruptcy
court denied. Eichelberger then secured |leave to file an
interlocutory appeal of the bankruptcy court's denial of his
nmotion. The district court held that the orders referenced in
Ei chel berger's notion were final and that Eichel berger had failed
to appeal them The district court construed Eichel berger's
nmotion as a request for relief fromjudgnent or order under FED.
R Qv. P. 60(b), and carefully applied each subpart of Rule 60(b)
to the facts of this case. The court determ ned that
Ei chel berger is entitled to no Rule 60(b) relief, and affirmned
t he bankruptcy court's dism ssal of Eichel berger's notion.

Ei chel ber ger appeal s.

The bankruptcy court had jurisdiction to issue its 1988 and
1989 orders disallowi ng Eichel berger's clainmed exenption because
1) the orders are "related to" the Chapter 11 case which
Ei chel berger filed, and 2) exenption all owance di sputes are core

bankruptcy proceedings. In re Majestic Energy Corp., 835 F. 2d



87, 90 (5th Gr. 1988). Both GCtizens and Steve Smth as Trustee
had standing to chall enge Eichel berger's cl ai ned exenption. FED.
BANKR. R 4003. The bankruptcy court's 1988 and 1989 orders

di sal l ow ng Ei chel berger's pension exenption were final for

appeal purposes. |In re England, 975 F.2d 1168, 1172 (5th Cr.
1992). Eichel berger did not challenge these orders until he
filed his 1990 noti on.

After expiration of the ten-day appeal period specified by
Rul e 8002(a), the district court lost jurisdiction to hear a
direct appeal of the 1988 and 1989 orders. |In re Robinson, 640
F.2d 737, 738 (5th Gr. 1981). Eichel berger consents to the
district court's treatnment of his 1990 request for
reconsi deration of the 1988 and 1989 orders as a Rule 60(b)
motion. We may review the district court's Rule 60(b) ruling
"only for abuse of discretion, ... and an appeal from denial of
Rul e 60(b) relief does not bring up the underlying judgnment for
review." Browder v. Director, Dept. of Corrections of Ill., 434
UsS 257, 263 n.7, 98 S. . 556, 560 n.7 (1978).

Ei chel berger presents no substantial argunent to support a
claimthat the district court abused its discretion in refusing
himRule 60(b) relief. The fact that two years after
Ei chel berger petitioned for reconsideration of the bankruptcy
court's denial of his exenption, the Suprene Court decided
Patterson v. Shumate, 112 S. . 2242 (1992), is irrelevant to
whet her Ei chel berger is due Rule 60(b) relief, even if Patterson

supports Eichel berger's argunents on the nerits of his exenption



claim And nothing in the record suggests that the illness of
Ei chel berger's one-tine attorney inpeded his ability to appeal
fromthe bankruptcy court's 1988 and 1989 orders.

AFFI RVED.



