UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-2354
Summary Cal endar

IN THE MATTER OF:
CHARLES T. PHI LLIPS and JOAN B. PHI LLI PS,
Debt or s,

CHARLES T. PHILLIPS and JOAN B. PHILLIPS,
d/ b/ a PEACHTREE FARM

Appel | ant s,
VERSUS

RESCLUTI ON TRUST COMPANY AS SUCCESSOR

I N I NTEREST TO THE FSLI C AS CONSERVATOR
OF AMERI WAY SAVI NGS ASSOCI ATI ON BY THE FDI C
AS THE MANAG NG AGENT FOR THE CONSERVATOR,

Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
(CA H 91 3342)

(Decenber 8, 1992)

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM !

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential val ue and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



The debtor appeals the order of the district court which
affirmed the bankruptcy court's order rejecting debtor's claimfor
attorney's fees under 8 523(d) of the Bankruptcy Code. W are
per suaded t hat the bankruptcy court did not abuse its discretionin
rejecting debtor's claimfor attorney's fees. W therefore affirm
the order of the district court.

In this 8 7 bankruptcy proceedi ng appel |l ee, RTC, as receiver
for Anmeriway Savings Association, opposed the appellant debtor's
di scharge i n bankruptcy. The objection was predicated on 11 U S. C
8§ 727 and 11 U. S.C § 523. At the adversary hearing, when RTC
rested its case, the debtor noved for an involuntary dism ssal
The court dism ssed RTC s § 523 conplaint, but refused to award t he
debtor attorney's fees. The court then heard the debtor's case on
the 8 727 objection and granted di scharge after denying relief on
RTC s § 727 claim

RTC predicated its 8 523 objection on the delivery of a fal se
financial statenent. RTC offered no proof that the financial
institution relied on the financial statenent. In fact, the
evidence at trial indicated that the statenents were delivered
after the | oans were nmde.

The question presented i s whether the bankruptcy court abused
its discretion in concluding that RTC s position was "substantially
justified" under 8523(d), thus precluding an award of attorney
f ees.

The bankruptcy court in this case was entitled to consider

that RTC had two independent grounds for opposing the debtor's



di scharge: 8 523 and § 727. Thus, even if RTC s argunent under 8
523 was weak, it was clearly justified in opposing the discharge
under § 727. The court was also entitled to consider RTC s
difficulty in discovering the facts after it takes over a failed
savings and | oan institution. This record does not reflect the
kind of bad faith or abusive practices by RTC that required the
bankruptcy court to award attorney's fees to the debtor. The
bankruptcy court, therefore, did not abuse its discretion when it
rejected the debtor's claimfor attorney's fees.

AFFI RMED.



