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Bef ore GARWOOD, SM TH and DENNI'S, Circuit Judges.”’
GARWOOD, Circuit Judge:

Facts and Proceedi ngs Bel ow

Two suits were brought in the nanme of investors in a
governnent securities tax shelter involving the trade of governnent
securities set up by securities broker/dealers and investnent
advisors Hillcrest Securities Corp. and Hllcrest Equities Inc.
(collectively Hillcrest). The suits alleged federal (R CO and
securities fraud) and Texas state l|law (common |aw fraud,
negl i gence, breach of fiduciary duty, and Deceptive Trade
Practices Act) clains against Hillcrest, three accounting
firms—Al exander Grant & Conpany, now known as Grant Thorton LLP
(Gant), Pannell, Kerr & Foster (PKF), and Branch, Ocutt,
Kirkpatrick & Criswell (BOKC)!— and others after the Interna
Revenue Service (IRS) determned that the reported trades in

governnment securities were never nmde.?

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.

. BOKC was only naned in the first of the two suits.

2 The investors allege that they invested in Hillcrest
investnments in reliance on representations that the accountants
woul d audit and verify the transactions i n governnent securities by
visiting primary and secondary dealers to verify the authenticity
of the trades. Ed Markowitz (Markowitz), not a party here or
below, a securities trader, allegedly ran a fraudul ent schene
involving the Hillcrest trading program in which very few
legitimate trades were actually nade. Plaintiffs allege that
Hi Il crest prepared paperwork show ng the exi stence of transactions
that never occurred and that the accountants were aware of the
fraudul ent schene but continued to nmake fraudul ent representations
to the investors regarding the Hllcrest investnents from 1981 to
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One suit was filed against Hllcrest, Gant, PKF, and others
not party to this appeal, on May 11, 1988 (the Dodson suit). The
Dodson suit was filed by Sidney Ravkind as attorney for Richard
Dodson, David L. Standlee, the Hllcrest Investigation Trust (the
Trust)—tater known as Hillcrest Investigative Participants
(HHP)—and a class conprised of investors in the Hillcrest tax
shelter program After the district court denied plaintiffs’
notion for class certification, nore than a thousand additiona
plaintiffs were added by neans of a mnultitude of anended,
suppl enent al , and suppl enent al anended conpl ai nts. On February 13,
1990, an interlocutory judgnent was entered against Hillcrest,
holding that it was liable to the Dodson plaintiffs for their
actual damages. Actual damages were to be determ ned by jury tria
at a later date.

Di scovery commenced in the Dodson suit in February 1990. In
Cct ober 1990, the magi strate ordered 600 to 800 plaintiffs who had
failed to file any interrogatory responses dismssed wth
prej udi ce. In January 1991, after repeated discovery abuses by
plaintiffs, the nmagistrate found that none of the interrogatory
answers of the remaining hundreds of plaintiffs were adequate and
recomended di sm ssing all Dodson plaintiffs except those who had
been deposed. BOKC was first naned as a defendant in the Dodson
suit in Plaintiffs’ Fourth Amended Conpl aint, which the nagistrate
granted leave to file on April 8, 1991. On April 1, 1992, the

district court adopted the magistrate’s recomendation and

1984.



di sm ssed all Dodson plaintiffs who had not been deposed for their
repeated failure to obey discovery orders. In the sane order, the
district court dismssed the remaining Dodson plaintiffs by
granting summary judgnent notions filed by G ant and PKF on statute
of imtations grounds. Two days later, the district court granted
BOKC s motion for summary judgnent on statute of Ilimtations
grounds. A tinely notice of appeal was filed in the Dodson suit.

On June 11, 1990, after the court-inposed cutoff date for
intervention in Dodson, Ravkind filed a second suit, this one on
behal f of twenty-four named plaintiffs, against Hillcrest, PKF, and
Grant (the Lacy suit). In an order dated April 23, 1992, the
district court dismssed the Lacy suit.® A notice of appeal was
tinmely filed in the Lacy case.

Di scussi on

Noti ces of Appeal

As a threshold matter, we nust determ ne whether we have
jurisdiction of the Dodson and Lacy appeals and, if we do, over
whi ch parties. MLenore v. Landry, 898 F.2d 996, 999 (5th Cr.),
cert. denied, 111 S. C. 428 (1990). Failure to adequately conply
with Federal Rule of Appellate Procedure Rule 3(c) deprives this
court of jurisdiction over an attenpted appeal. Torres v. Qakl and
Scavenger Co., 108 S.C. 2405, 2409 (1988). Rul e 3(c) requires
notices of appeal to “specify the party or parties taking the

appeal . . . .” Fed. R App. P. 3(c). The notices of appeal in

3 The court also dismssed the suit against Hillcrest for
failure to prosecute the Lacy suit under Rule 41(Db).

4



Dodson and Lacy are captioned, respectively, “Richard Dodson, et

al . and “Wlliam M and Lucile C Lacy, et al.” No ot her

plaintiffs are identified by nane, but the text of the notices of

appeal state that “all Plaintiffs” appeal. W nust determ ne

whet her the designation of “all plaintiffs” in the Dodson and Lacy
notices of appeal satisfies the Rule 3(c) requirenent to specify
the parties as the rule existed at the tinme these appeals were

br ought . 4

4 Rule 3(c) was anended while this appeal was pending.
Appel  ants argue that the anended Rul e should be applied in their
cases. Under anended Rule 3(c), effective Septenber 1, 1993, the
Dodson and Lacy notices of appeal would be sufficient. See Fed. R
App. P. 3(c)(“An attorney representing nore than one party may
fulfill [the nam ng of the parties] requirenment by describing those
parties wwth such terns as ‘all plaintiffs,’” ‘the defendants,’ ‘the
plaintiffs A B, et al.,” or ‘all defendants except X '”). The
Suprene Court order adopting the rel evant anendnent states that the
anmendnent shall govern “insofar as just and practicable, all
proceedi ngs in appellate cases then pending.” Garcia v. Wash, 20
F.3d 608, 609 (5th Cr. 1994)(quoting the Suprene Court’s Apri
1993 order). Because we hold infra that the notice of appeal in
Lacy is sufficient under the pre-anendnent rule, we need not
determ ne whether it would be just and practicable to apply the
anended rule to Lacy retroactively. W nust, however, address this
argunent as to Dodson

The Dodson notice of appeal was filed in m d-August 1992 and
the appellees’ notion to dismss the appeal for |lack of
jurisdiction were filed in md-Qctober of 1992. |In Novenber 1992,
this Court ordered that the notion to dism ss be carried with the

appeal on the nerits. On January 4, 1993, the appeal was
automatically stayed upon PKF' s filing for bankruptcy. The
anendnent to Rule 3(c) did not becone effective until al nost

el even nonths | ater, on Decenber 1, 1993 (the Suprene Court did not
promul gate anended Rule 3(c) until April 22, 1993). The pre-
anendnent Rul e 3(c) unquestionably woul d have applied to the Dodson
appeal if either (1) this Court had ruled on the notion to dism ss
when it was made; or (2) PKF had not filed for bankruptcy. Because
it is nerely fortuitous that the Dodson appeal has taken such a
long tine to be considered by this Court, we hold that it woul d not
be “just and practicable” to apply anended Rule 3(c) retroactively
toit. W also note that the continual alteration of plaintiffs in
Dodson and the uncertainty even at oral argunent about who was
appeal i ng adds support to this conclusion. Because we hold that
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“The purpose of the specificity requirenent of Rule 3(c) isto
provide notice both to the opposition and to the court of the
identity of the appellant or appellants.” Torres, 108 S.C. at
2409. Permtting vague designations of parties “would | eave the
appel l ee and the court unable to determine with certitude whet her
a losing party not nanmed in the notice of appeal should be bound by
an adverse judgnent or held liable for costs or sanctions.” |d.
When a notice of appeal lists only the naned plaintiff and “et al.”
in aclass action, the notice is sufficient for the class nenbers.
Morales v. Pan Anerican Life Ins. Co., 914 F.2d 83, 85 (5th Gr.
1990) (citing Rendon v. AT&T Technol ogies, 883 F.2d 388, 398 n.8
(5th Cr. 1989)). Because we hold infra that the district court
did not abuse its discretion in denying class certification, we
must consi der whether the plaintiffs individually joined in Dodson
and Lacy were sufficiently naned in the notices of appeal. The
question facing this Court is whether designating “all plaintiffs”
as parties to the Dodson and Lacy appeals net the specificity
requi renent of Rule 3(c) as it existed prior to the 1993 anendnent.

Def endants argue that, under the version of Rule 3(c) in

effect at the tinme the notices of appeal were filed, al
plaintiffs” is too anbi guous to neet the specificity requirenent,
and thus, that we have jurisdiction over only the plaintiffs naned

specifically in the notices of appeal: R chard Dodson, WIlliamM

Rul e 3(c) should not be applied retroactively in this instance, we
do not reach appellees’ argunent that retroactive application is
unconstitutional under Plaut v. Spendthrift Farm 115 S. C. 1447
(1995).



Lacy, and Lucile C. Lacy. The Grcuits are split regardi ng whet her
“all plaintiffs” or simlar |anguage satisfies the specificity
requi renent of pre-1993 Rule 3(c). See e.g., Adkins v. United M ne
Workers of Anmerica, 941 F.2d 392, 397 (6th Cr. 1991), cert.
denied, 112 S. . 1180 (1992)(holding “all of the plaintiffs”
sufficient); Santos-Mrtinez v. Soto-Santiago, 863 F.2d 174, 175-76
(1st Cir. 1988)(holding “all plaintiffs” insufficient when five of
the eight plaintiffs did not actually wish to appeal).

Under pre-1993 Rule 3(c), individuals are not adequately

specified by either the phrase “et al.” in the caption or the
phrase “plaintiffs” in the text of the notice. See e.g., Torres,
108 S.Ct. at 2409; Colle v. Brazos County, Texas, 981 F.2d 237

240-41 (5th Cr. 1993); Samaad v. Gty of Dallas, 922 F.2d 216, 219
(5th Cr. 1991). Simlarly, this Court has rejected the
designation “the defendants in this action” as insufficient under
Rul e 3(c) because it failed to provide certainty regardi ng whi ch of
the six defendants joined in the appeal. Resolution Trust Corp. v.
Sonny’s AOd Land Corp., 937 F.2d 128, 129 (5th G r. 1991). In
McLenore, this Court held an even nore specific designation to be
insufficient under Rule 3(c). McLenore, 898 F.2d at 999-1000
(holding that a notice of appeal designating “River Villa, A
Part nershi p, and the respective individual partners therein” was
insufficient to confer jurisdiction over an appeal by anyone ot her
than the naned partnership). 1In so holding, however, we suggested

that the notice of appeal was insufficient because one of the

fifteen partners of the naned partnership may not have been



appealing jointly with the partnership. See id. at 1000 n.6
(noting that one partner was nanmed as a third-party defendant by
the partnership and had interests inconsistent with the other
partners).

The decision in Britt v. Gocers Supply Co., 978 F.2d 1441
(5th Gr. 1992), cert. denied, 113 S. C. 2929 (1993), helps to
clarify our previous decisions involving generic phrases such as
“plaintiffs” and “defendants.” The plaintiffs in the Britt case
consisted of two originally naned plaintiffs and another 126 opt-in
plaintiffs under 29 U.S.C. 8§ 216(b). 1d. at 1444. The caption of

the Britt notice of appeal used et al.,” but the text of the

notice identified the remaining appellants as “all other 129
consenting Plaintiffs who have previously filed their witten
consent pursuant to 29 U S.C. Section 216(b).” 1d. W held that
the notice conplied with Rule 3(c)—even though there were actual ly
126 opt-in plaintiffs, not 129—2[b] ecause the notice in this case
states that all of a particular defined group are taking an appeal,
and the individual entities are readily ascertainable in the record

." Id. (enphasis added). W went on to specifically hold
that “it is not necessary to list the nanes of each appealing
party, as long as there can be no m stake about which parties are
intending to appeal.” 1d. at 1444-45 (enphasis added); see also
Pope v. M ssissippi Real Estate Commin, 872 F.2d 127, 129 (5th Gr.
1989) (hol ding designation of “plaintiffs” in text of notice
sufficient when there were only two plaintiffs, one of whom was

named in the caption, because “et al.” could logically apply only



to the one unnanmed plaintiff). Accordingly, the phrase “all
plaintiffs” may suffice to neet the specificity requirenent of Rule
3(c) if it leaves no room for doubt about which parties were
intending to appeal. On the other hand, if, for sone reason

specific to the individual appeal, the phrase “all plaintiffs”
| eaves room for the court and the parties to doubt who intends to
appeal, then the notice fails to conply Rule 3(c). See MLenore,
898 F.2d at 1000 n. 6.

A The Dodson Notice of Appea

Though the Dodson notice of appeal states that *“al
plaintiffs” are appealing, it is alnost inpossible to tell to whom
that phrase applies. The nanmed plaintiffs were in continual flux
inthe district court, and one nust nake a cl ose exam nation of the
record to determ ne who were Dodson plaintiffs at any particular

tinme. More than a thousand plaintiffs were added to the Dodson

suit by nunerous anended, supplenental, and suppl enental anended

conpl aints.?® In addition to the adding and subtracting of
5 The original conplaint named three specific plaintiffs and a
purported cl ass. More than a year later, Plaintiffs’ Second

Amended Conplaint and RICO Case Statenent deleted one original
plaintiff and added two new plaintiffs. Throughout the Dodson
litigation, plaintiffs attenpted to file at |east six suppl enental
conpl ai nts. Most of these attenpts were successful, though it
appears that no court ever ruled on Plaintiffs’ notion for leave to
file their Fifth Amended Suppl enental Conpl aint. Wi | e addi ng
named plaintiffs through supplenental conplaints, plaintiffs also
filed a notion for leave to file Plaintiffs’ Third Anmended
Conpl ai nt on Decenber 18, 1990. Leave to file the Third Amended
Conpl aint was granted prior to March 5, 1990. More than nine
months Jlater, plaintiffs filed a nmotion for |eave to file
Plaintiffs’ Fourth Amended Conpl aint and Rico Case Statenent. The
nmotion was granted on April 8, 1991, and they filed such pl eading
on the sane date. The April 8, 1991 pleading listed many fewer
plaintiffs than the previous pleading, though it still named nore
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pl aintiffs through pl eadi ngs, hundreds of plaintiffs were di sm ssed
for discovery sanctions. At |east one plaintiff who was di sm ssed
wth prejudice was again added as a plaintiff in a later pleading.
Throughout the litigation, plaintiffs also filed nmotions to
substitute new parties for naned deceased plaintiffs. The court
granted the notions to allow substitution in part.

Because of the conplexity of the Dodson litigation, many
nmotions often were outstanding at once. For exanple, on January
18, 1990, plaintiffs filed a status report listing over 1200
plaintiffs who had been nanmed in at |east one pleading and
recognizing that the court had yet to rule on several of those
pl eadings. No attenpt was nade to separate those nanmed who were
properly plaintiffs and those who were nerely potential plaintiffs.
It is inpossible to tell who “all plaintiffs” in Dodson actually
were at any particular tinme wthout extensive reviewof the record,
and even then there is confusion and anbiguity.

Even if the record were not so confusing regarding who were
Dodson plaintiffs at any particular tinme, the notice of appeal in
Dodson woul d still be insufficient because on briefing and ar gunent
it has been made clear that “all plaintiffs"—+f that is taken to
mean every plaintiff ever nanmed i n Dodson (and fromthe face of the
notice of appeal and the record bel ow one could not confidently
concl ude that such was not intended)—are not actually appealing.
When asked at oral argument who “all plaintiffs” are, counsel for

appel l ants responded “all plaintiffs listed in the briefs and al

than 600 plaintiffs.
10



plaintiffs in the case below.” Yet, not every person who was ever
listed as a plaintiff belowis |isted in appellants’ briefs, and it
now appears that at least the six hundred to eight hundred
plaintiffs who were dismssed for failing to answer any
interrogatories are not appealing. In other words, “all” does not
really nean all in the Dodson notice of appeal. See MLenore, 898
F.2d at 1000 n.6; Santos-Martinez, 863 F.2d at 175-76. There is
certainly doubt about which Dodson plaintiffs—ether than Dodson
hi nsel f —coul d be held Iiable for costs or sanctions. See Torres,
108 S. . at 2409. For these reasons, we hold that the notice of
appeal in Dodson is insufficient to confer jurisdiction over an
appeal by any party other than Ri chard Dodson.

B. The Lacy Notice of Appeal

Al t hough the wording of the notice of appeal in Lacy is
identical to the wording of the Dodson notice, the result is

different. The phrase “all plaintiffs” in the Lacy notice of
appeal |eaves no room for doubt about who is appealing because,
while the plaintiffs in Lacy did add to their ranks through a
suppl enental conplaint and two anended conplaints, no plaintiffs
were ever dism ssed, dropped, or substituted. Not only does this
make rooting through the record to determne who are “al

plaintiffs” unnecessary, it distinguishes the Lacy appellants by
the fact that they appealed every order which dism ssed any
plaintiff from the suit. “All” clearly neans all in the Lacy

notice of appeal. As in Britt, we hold that there can be no

m st ake about which parties are intending to appeal in Lacy’s
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notice of appeal. See Britt, 978 F.2d at 1444-45. Thus, we have
jurisdiction over all plaintiffs in Lacy.
1. Denial of Class Certification

Dodson appeal s the district court’s denial of the notion for
class certification in Dodson. W w Il not overturn a decision to
deny class certification unless the district court has abused its
wi de discretion. See MGewv. Texas Bd. of Pardons & Parol es, 47
F.3d 158, 162 (5th GCr. 1995).

The Dodson plaintiffs filed a notion for class certification
on March 1, 1989, requesting that the court certify naned
plaintiffs Richard Dodson and David L. Standlee as class
representatives. The class was to be conposed of all investors in
the Hllcrest Securities trading program |In the closing paragraph
of the notion, plaintiffs requested that the court set the notion
for hearing. Prior tothe filing of the notion, the district court
on January 26, 1989 had schedul ed a hearing on class certification
for July 5, 1989. PKF and Grant in early May, 1989 fil ed nenoranda
in opposition to plaintiffs’ notion for class certification. |In
t hese nenoranda, PKF and Gant argued that the notion should be
deni ed because, inter alia, Dodson and Standl ee di d not adequately
represent the class. Plaintiffs never filed a reply to these
menor anda.

On June 29, 1989, the hearing on class certification set for
July 1989, was cancel ed, and no hearing was ever held on the issue.
The district court denied plaintiffs’ motion for cl ass

certification without opinion in an order dated Cctober 19, 1989.
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Plaintiffs never filed a notion for reconsideration or, as far as
we can tell, ever conplained to the district court about ruling on
the class certification issue wthout hearing or benefit of a
plaintiffs’ reply brief. Dodson argues on appeal that the district
court commtted procedural error in denying class certification
W t hout opinion or a hearing and wi thout setting a new date for the
reply to the defendants’ nenoranda. Plaintiffs have wai ved these
procedural conplaints by failing to raise thembelow.® See e.g.,
MGll v. Goff, 17 F.3d 729, 732 (5th Cr. 1994)(appellants’
failure to raise alleged procedural error—that hasty adoption of
magi strate’s report and reconmendati on before they had opportunity
to file objections—by notion to reconsider or otherw se before
district court resulted in waiver of the alleged procedura

irregularity); Atlantic Mut. Ins. Co. v. Truck Ins. Exchange, 797
F.2d 1288, 1293-94 (5th Gr. 1986)(holding that failure to raise

6 Dodson argues that the plaintiffs did not waive these
argunent s because they were prevented fromfiling a reply brief by
the court’s stay order of May 4, 1989. This argunent is wthout
merit. The court’s order stayed all discovery in Dodson until the
related crimnal suit canme to a final resolution and suspended al

docket control dates until further notice by the court. It did not
prevent the parties from filing notions or responses. In fact,
plaintiffs and defendants continued to file notions and other
docunents with the court. For exanple, plaintiffs filed (1)

several notices of intent to take depositions, (2) a second anended
conplaint, (3) a notion for default judgnent on July 21, 1989, and
(4) responses to defendants’ notions to strike, for extension of
time, and to quash or postpone depositions. Yet plaintiffs never
filed a response to the defendants’ nenoranda on denying class
certification. More inportantly, plaintiffs never filed a notion
for reconsideration of the denial of class certification: t hey
never gave the district court the chance to correct its own all eged
procedural errors. See Merrill v. Southern Methodi st University,
806 F.2d 600, 609 (5th Cr. 1986)(“W take a very dim view of
parties who silently permt the trial court to slip into clained
error only to conplain for the first tine on appeal.”).
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i ssue before district court results in waiver); Long v. MCotter,
792 F.2d 1338, 1345 (5th Gr. 1986)(“we ordinarily do not consider
issues that have not been presented to the court of first
instance”)(citations omtted). Even if plaintiffs had not waived
t hese procedural conplaints, we would still affirm the district
court’s denial of the class certification because appel |l ant cannot
show any prejudice from the alleged procedural errors. See
Merrill, 806 F.2d at 608-09 (affirmng denial of class
certification because any error was harnl ess).

“An action may be mai ntained as a class actionif it
meets the criteria of ‘nunerosity, commonal i ty,
typicality, and adequacy of representation,’ t he
questions of |law or fact involved ‘ predom nate’ over any
i ssues affecting individual nenbers of the class, and a
class action is the ‘superior’ nethod of handling the
action.” MGew, 47 F.3d at 162 (citations omtted).

Because absent class nenbers will be bound by the judgnent in a
class action law suit, strict review of the adequacy of
representation is required. See Susman v. Lincoln Anerican Corp.

561 F.2d 86, 90 (7th Cr. 1977)(citations omtted). This Court
| ooks to two criteria to determ ne adequate representation: “(1)
the [proposed] representative nmust have common interests with the
unnaned nenbers of the class; and (2) it nust appear that the
[ proposed] representative wll vigorously prosecute the interests
of the class through qualified counsel.” Gonzales v. Cassidy, 474
F.2d 67, 72 (5th Cr. 1973). W affirmthe district court’s deni al
of class certification because it would have been an abuse of

discretion to hold that it appeared that either Standlee or

Dodson—the only two proposed «class representatives—would
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vi gorously prosecute the suit through qualified class counsel.

Dodson makes no argunent on appeal that Standlee was an
adequate representative. Clearly Standlee could not have
vi gorously prosecuted the suit because, when the court deni ed cl ass
certification, he had been dismssed fromthe suit wth prejudice
for willful refusal to appear at his deposition. Thus, he was
i nadequate as a class representative.

The argunent for Dodson’s adequacy is not nuch stronger.
Though he remai ned as a naned plaintiff, he admtted that he “did
not want to be heavily involved” in the case. Dodson did not
authorize the suit before it was filed, though he did later ratify
it. Dodson admtted that he had no understandi ng of what it neans
to be a class representati ve. He also admitted that he did not
know who Grant is or what role either Gant or PKF played in the
Hillcrest securities program Finally, proposed class counsel
Ravki nd had serious conflicts of interest wwth the proposed cl ass:
he was sinmultaneously representing Mick H ckman, a crimnal
def endant charged wth defrauding the very investors belonging to
t he proposed class. It certainly does not appear that Dodson woul d
vi gorously prosecute the interests of the class either on his own
or through “qualified counsel.” See CGonzales, 474 F.2d at 72
(quoting wth approval Eisen v. Carlisle and Jacquelin, 391 F. 2d.
555, 562 (2d Cir. 1968)(“[A]ln essential concomtant of adequate
representation is that the party’s attorney be qualified,
experienced and generally able to conduct the proposed

litigation.”)(bracketsinoriginal)). For these reasons, we affirm
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the district court’s denial of class certification.’
II. Statute of Limtations?®

Afour-year limtations period, coupled with a di scovery rul e,
applies to plaintiffs RICO federal securities |law, and Texas
comon |law fraud actions. See e.g., Agency Holding Corp. wv.
Mal | ey-Duff & Assoc., Inc., 107 S.C. 2759 (1987) (R CO; Sioux,
Ltd., Sec. Litig. v. Coopers & Lybrand, 914 F.2d 61, 63 (5th G
1990) (federal securities fraud and Texas common |aw fraud); 15
US C 8§ 78aa-1(a)(pending clainms of federal securities fraud
governed by law as it existed on June 19, 1991).° dains under
Texas | aw for breach of fiduciary duty, negligence, and Deceptive
Trade Practices Act (DTPA) violations are subject to a two-year

statute of limtations. See Russell v. Canpbell, 725 S.W2d 739,

! Furt her nore—though t he causes of action against G ant, PKF,
and BOKC are based on allegations that they solicited and/or
attracted the plaintiff-investors toinvest inHllcrest securities
offerings and represented to the investors that they would be
responsible for all of the trades to be made—bodson relied solely
upon information he received from his personal accountant and a
broker-friend when he invested in Hllcrest securities. Dodson
attended no group neetings describing the Hillcrest securities
trading program and he nmade it abundantly clear that he did not
read any materials at all regarding the Hillcrest investnents.
Thus, Dodson’s clains, if they wwthstand failure-to-state-a-claim
scrutiny, are not typical of those who actually did rely on
representations by the defendants. See Fed. R GCv. P. 23(a).

8 Wiile plaintiffs in both Dodson and Lacy also alleged
violations of the Texas Securities Act, the appellants wai ved any
argunent that the district court inproperly dismssed these clains
on statute of limtations grounds by failing to address the issue
in their briefs. See Carnon v. Lubrizon Corp., 17 F.3d 791, 794
(5th Gr. 1994)

o VWhile the Suprene Court has held 8§ 78aa-1(b)
unconstitutional, the reasoning does not extend to render § 78aa-
1(a) unconstitutional. See Plaut, 115 S.C. at 1447.
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744, 748 (Tex. App.--Houston [14th Dist.] 1987, wit ref’d
n.r.e.)(breach of fiduciary duty, professional negligence, and
DTPA); Sioux Ltd., Sec. Litig., 914 F.2d at 64 (negligent
m srepresentation). The state |aw DTPA and breach of fiduciary
duty clainmns are subject to a discovery rule; the negligent
m srepresentation claimis not. See Tex. Bus. & Com Code 8§
17.565 (DTPA); Kansa Reinsurance Co., Ltd. v. Congressional
Mort gage  Corp. of Texas, 20 F.3d 1362, 1373 (5th Gr.
1994) (negligent m srepresentation); Wodbine Elec. Serv., Inc. v.
McReynol ds, 837 S.W2d 258, 262 (Tex. App.--Eastland 1992, no
writ)(accounting nal practice). 10

A The Dodson Suit

On this appeal from summary judgnent granted on statute of
limtations grounds, this Court views the facts in the |ight nobst
favorabl e to Dodson. See Corwin v. Marney, Orton |Investnents, 843
F.2d 194, 195 (5th Gir. 1985), cert. denied, 109 S.Ct. 305 (1988).

1. Accrua

Federal |aw determ nes when the limtations period begins to

run on the federal clainms, and state |aw dictates the result for

state | aw cl ai ns. See F.D.I.C. v. Shrader & York, 991 F.2d 216,

10 One Texas appellate court has held that the discovery rule
applies to accounting nmal practi ce and negligence clains only when
the plaintiff was a client of the accountant. See Brown v. KPMG

Peat Marwi ck, 856 S. W 2d 742, 747-49 (Tex. App.--El Paso 1993, wit
denied). Wile the court specifically held that the auditor/non-
client relationship in Brown did not permt the application of the
di scovery rule, the reasoning in Brown suggests that the discovery
rule is appropriate in clains based on fiduciary duty. See id.
Accordingly, we hold that the discovery rule is applicable to the
breach of fiduciary duty clains.
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220 (5th Gr. 1993), cert. denied, 114 S.C. 2704 (1994). Under
federal |aw, Dodson’s causes of action accrued when the illegal
acts allegedly occurred. See e.g., La Porte Construction Co. v.
Bayshore Nat’'| Bank of La Porte, Texas, 805 F.2d 1254, 1256 (5th
Cir. 1986). H s federal clains all accrued prior to May 11, 1984,
because all of defendants’ alleged m sdeeds were alleged to have
been perfornmed prior to that date.

State law is less clear. Under Texas |aw, tort-based causes
of action generally accrue when the tort is commtted. Randol ph v.
Resol ution Trust Corp., 995 F.2d 611, 617 (5th Cr. 1993)(citing
Atkins v. Crosland, 417 S.W2d 150, 153 (Tex. 1967)), cert. deni ed,
114 S. . 1294 (1994). This is true even if the damages are not
ascertainable until a later date. Id. But a cause of action does
not accrue until a legal injury has been sustained. 1d. Dodson
relies on Atkins and our holding in Bauman v. Centex Corp., 611
F.2d 1115 (5th Cr. 1980) for the proposition that he suffered no
legal injuries until the IRS sent notice of tax deficiencies.

In Atkins, the Texas Suprene Court held that the defendant
accountant’s use of the cash nethod, as opposed to the accrual

met hod, “was not initself the type of unlawful act which, uponits

comm ssion, would set the statute in notion.” Atkins, 417 S.W2d
at 153. Follow ng Atkins, we noted that under Texas law a
fraudulent m srepresentation tort “is not conplete until the

[plaintiff] acts [on the msrepresentation] to his detrinent.”
Bauman, 611 F.2d at 1119. W have recently noted that Bauman hol ds

that “m srepresentation by itself is not enough to establish harm
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because it is still possible for the plaintiff to earn a profit
after the msrepresentation.” diver Resources PLC .
International Fin. Corp., 62 F.3d 128, 131 n.3 (5th Gr

1995) (enphasi s added). Thus, we have held that legal injury did
not occur to one of the plaintiffs until he “went further into debt
and purchased stock in an attenpt to rectify a problem all egedly
caused by” the defendant’s m sconduct. Randol ph, 995 F. 2d at 618.

Unli ke the potential harm in Baunman and QO iver Resources

PLC—which was not I nevitable because of the inherent
unpredictability of the marketplace—+ncurred tax liability is
anal ogous to the debt incurred in Randolph. It is itself enough to

constitute a legal injury. See Randol ph, 995 F. 2d at 618; see al so
Bankruptcy Estate of Rochester v. Canpbell, 910 S.W2d 647, 650
(Tex. App.--Austin, 1995, wit granted Apr. 12, 1996)(interpreting
Atkins and holding that “the ‘legal injury rule provides that a
party has been damaged [ by accounting mal practice], for purposes of
limtations, when the party discovers a concrete and specific risk
to an economc interest”); Ponder v. Brice & Mankoff, 889 S. W 2d
637, 642 (Tex. App.--Houston [14th Dist.] 1994, wit deni ed) (hol di ng
that clainms arising frombad tax advice accrue “on a fact specific
basi s when [the taxpayer] discovers a risk of harmto his econom c
interest, whether that be at the tinme of assessnent or
ot herwi se.”) (quoti ng Hoover v. Gegory, 835 S W2d 668,
673) (Tex. App. --Dal | as 1992, writ deni ed) (enphasi s added) .
Consequent |y, Dodson suffered | egal injury when Markowtz failed to

make the trades i n governnent securities and the accountants failed
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to performthe proper audits because it was at this point that the
plaintiffs becane legally liable for the taxes for which they |l ater
unwi ttingly claimed wongful deductions. It is undisputed that the
all egedly wongful actions took place prior to My 11, 1984,
Accordingly, Dodson’'s state law clains (like his federal clains)
had accrued prior to My 11, 1984. Because negli gent
m srepresentation is not subject to the discovery rule, Kansa
Rei nsurance Co. Ltd.,!! Dodson’s claimon this ground had expired
prior to when he filed suit. |In any event, as denonstrated infra,
Hillcrest’s May 11, 1984 letter put plaintiffs on notice well
before May 1, 1986 and hence clains with two years limtations,
such as negligent msrepresentation, were clearly barred when the
Dodson suit was filed May 11, 1988. W affirmthe district court’s
grant of sunmmary judgnent on Dodson’s state |aw negligent
m srepresentation claim
2. The Di scovery Rule

Both federal and state | awall ow, under certain circunstances,
for tolling of the statute of limtations after the causes of
action have accrued. Under federal law, the |[imtations period is

ext ended by the discovery rule until a party has notice of storm

warnings’ which would alert a reasonable investor to the

possibility of fraudul ent statenents or om ssions . Jensen

1 Dodson al so argues that his causes of action were tolled
whil e he was defending the paper trades to the IRS. He cites no
federal authority for this proposition, and the Texas courts have
strictly limted the Hughes v. Mahaney & Hi ggins, 821 S.W2d 154
(Tex. 1991) litigation exception to toll only |egal malpractice
clains while the litigation in which the alleged | egal mal practice
occurred is pending. See Hoover, 835 S.W2d at 675-76.
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v. Snellings, 841 F.2d 600, 607 (5th Cr. 1988). A person wth
noti ce of such storm warnings nust proceed with a reasonabl e and
diligent investigation, and is charged with the know edge of al
facts such an investigation woul d have disclosed. |d. W refer to
t he chargeabl e knowl edge as inquiry notice. The Texas discovery
rule is simlar. Texas limtations periods run fromthe date the
plaintiff (1) discovers or, in the exercise of reasonable care and
diligence, should have discovered the injury, or (2) was on notice
of such facts as woul d cause a reasonably prudent person to nake an
inquiry that would lead to the discovery of the cause of action.
Hoover, 835 S.W2d at 671. Cenerally, the reasonabl eness of
plaintiffs’ actions, including the reasonabl eness of inquiring or
failing toinquire, is a fact question for the jury. Corwin, 843
F.2d at 198.

The district court held that Dodson was filed one day |ate
because the statutes of limtations began running on May 10, 1984,
the day that a particular Wall Street Journal article was
publ i shed. The May 10, 1984 Wall Street Journal contained an
article reporting that Markowtz agreed to plead guilty to fraud
and was suspected of providing custoners with mllions of dollars
of paper losses in trades on governnent securities while actually
making very few legitimate trades. The article noted that
Hllcrest had traded with Markowitz in securities valued at nore
than $1 billion. The district court purported to rest its grant
of summary judgnent on four grounds: (1) the Wall Street Journal

article gave plaintiffs actual or constructive notice of the
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violations; (2) Hllcrest nailed plaintiffs copies of the article
on May 11, 1984, (3) plaintiffs, through H ckman, made a bi ndi ng
adm ssion that the [imtations period ran on May 10, 1988, and (4)
sone of the plaintiffs admtted to reading the article on the day
it was published. The appellees rely on the district court’s
rationales for dismssing Dodson on limtations grounds, and we
address the first three grounds, 2 along with a proposed alternative
ground applicable only to BOKC, bel ow.
a. The Vall Street Journal Article
Appel l ees point to no evidence that Dodson received actua

notice of the contents of the Wall Street Journal article on the

day of its publication.®® Instead, they argue that the Wall Street

12 As a prelimnary matter, we note that the last of the
district court’s above-nentioned rationales for dismssing the
Dodson suit, though perhaps relevant to class nenbers, is

irrelevant as to any notice Dodson hinself received.

13 The only evidence that mght be considered to show that
Dodson read the article on the day of its publication is an
inference which could arguably be drawn from the follow ng
interrogatory and Dodson’s answer:

“Q On what date and how did you first learn of any
facts concerning the allegations in your conplaint
and the identity of the Persons or Docunents that
were the source of any such know edge?

A In general, the first indication of possible
wrongdoing is in a Wall Street Journal article
publ i shed on May 10, 1984 involving Markowtz.”

Because all reasonable inferences nust be drawn in favor of

t he nonnovant on a notion for sunmary judgnent, this interrogatory
answer is, of itself, insufficient to find as a matter of |aw that
Dodson had actual notice on May 10, 1984. Furthernore, defendants
conplained to the district court that this answer was vague and did

not tell them when Dodson actually read the article. It does not
appear that defendants ever argued bel ow that Dodson had actua
notice of the article on the day of its publication. 1In fact, in

a hearing before the district court on March 15, 1991, defendants’
counsel suggested that if the district court granted their statute
of limtations notion, Dodson would remain as the only plaintiff.
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Journal article constituted constructive inquiry notice to all of
the investors, including Dodson, on the day of its publication. A
plaintiff can be charged with constructive inquiry notice only if
a reasonably diligent person in his situation would have becone
aware of the facts conprising inquiry notice. See Corwin, 843 F. 2d
at  198. Accordingly, plaintiffs have been <charged wth
constructive notice of events that receive “w despread publicity”
or that are “widely publicized.” See e.g., State of Texas v. Al an
Constr. Co., 851 F.2d 1526, 1527, 1534 (5th Cir. 1988)(state deened
to be aware of “w dely publicized” federal grand jury proceedi ngs);
United Klans of Anerica v. McGovern, 621 F.2d 152, 154 (5th Gr.
1980) (corporate plaintiff put on notice by “w despread publicity”
resulting from attorney general’s press conference attended by
virtually all national nedia; in addition, Senate report and |l etter
recei ved by president of corporate plaintiff gave notice); Inre
Beef Indus. Antitrust Litig., 600 F.2d 1148, 1170 (5th G

1979) (plaintiffs on constructive notice because reasonably dili gent
plainti ffs woul d have been aware of “w dely publicized’” reports of
charges of <collusion in industry and of lawsuit simlar to
plaintiffs’ suit), cert. denied, 101 S.C. 280 (1980). Appellees
point to no case, however, in which a single newspaper article was
considered significantly w despread to constitute constructive
notice, and we find none. W wll not hold as a matter of |aw that
a reasonably diligent investor would have certainly read a single
newspaper article on the day of its publication, even if published

in a national newspaper such as the Wall Street Journal. The Wall
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Street Journal article, wthout nore, does not establish May 10,
1984 as the date on which Dodson received constructive inquiry
notice as a matter of |aw

b. Hllcrest’s Letter to Investors

Hillcrest prepared a letter, dated May 11, 1984, advising all
of its investors of the Wall Street Journal article and that
Hi Il crest had nade a nunber of trades through Markow tz-controll ed
entities in 1982, 1983, and 1984. This letter—stating that
Hllcrest (1) was unable to advise them whether the |IRS was
investigating any Hillcrest transactions, and (2) did not have
docunentation for at |east sone of the trades purportedly nmade by
Mar kow t z—gave “storm warnings” that would |ead reasonable
investors who received the letter to suspect the possibility of
wr ongdoi ng and to conduct further inquiry. Jensen, 841 F. 2d at 607,
see al so Bell v. Showa Denko K K., 899 S.W2d 749, 754 (Tex. App.--
Amarillo 1995, wit denied)(limtations start running when
plaintiff acquires know edge of facts which woul d cause reasonabl e
person to diligently make inquiry to determne his or her |ega
rights).

There i s undi sputed record evidence in Dodson that the letter
was sent to all investors on May 11, 1984. W hold that this
undi sputed record fact is sonme evidence that Dodson received the
letter at sone reasonable ampbunt of tinme after My 11, 1984.
Because the I etter coul d not have provi ded Dodson with notice prior
to May 11, 1984—and because Dodson filed suit on May 11, 1988—~

the letter is not grounds for affirmng the district court’s order

24



di sm ssing Dodson’s federal clains or his Texas common |aw fraud
clains on statute of limtations grounds. It is grounds, however,
for dismssing those clains which have two-year statutes of
limtations. Consequently, we affirmthe district court’s grant of
summary judgnent on all of Dodson’s state |l aw cl ains other than his
cl ai m of Texas comon | aw fraud. *
C. Hi ckman’s Letter to Investors

At sonme tinme prior to May 10, 1988, Mack Hickman circul ated
a letter to other Hillcrest investors, attenpting to garner
interest in suing Hllcrest and others. This letter inforned the
investors that the Trust had been formed and woul d obtai n Mandel
& Wight as legal counsel to file a class action law suit. The
letter also stated that the Trust had been advised that if the
investors did not file suit by May 10, 1988, their clainms would
expire. Appel | ees argue that this |letter supports the district
court’s summary judgnent dismssal of the suit on statute of
limtations grounds for two reasons. First, they argue that the
appel l ants wai ved any argunent that they were not bound by this
st at enent. Second, appellees argue that the letter was an
adm ssi on of fact which binds all of the appellants. Each of these
argunents is without nerit as to Dodson.

Appel | ees argued in the district court that the plaintiffs who

14 We reject Dodson’s argunent that fraudulent conceal nent
tolled the statute of limtations beyond the discovery rule. Once
one is under a duty to inquire, “fraudul ent conceal nent does not
trunp the discovery rule . . . .” Colonial Penn Ins. Co. v. Market
Pl anners Ins. Agency, I nc., 1 F.3d 374, 377 (5th Cr.
1993) (descri bing Texas | aw).
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claimred to be nenbers of the Trust or HP were bound by
“adm ssions” it had nmade through H ckman. They did not argue that
Dodson, who never clainmed to be a nenber of the Trust, was bound by
any such “adm ssions.” Accordingly, Dodson could not have waived
any argunent to the contrary. Even if Hckman's letter were
bi ndi ng on Dodson, which is unlikely, the letter is not a judicial
adm ssion. Conpare to Davis v. A G Edwards and Sons, Inc., 823
F.2d 105, 107-08 (5th Gr. 1987). Neither does the letter admt
facts which would be conclusive on the issue of statute of
limtations; it nerely states what Hi ckman was advi sed regardi ng
the statute of limtations. Conpare id. The advice Hi ckman
mentions could very well have been in error. The Hi ckman letter
does not establish that Dodson’s clains were barred by the statute
of limtations.
3. Al | egedly | nproper Rel ation Back for BOKC

BOKC argues that the statute of |imtations bars Dodson’s
remai ning clainms against it, even if it does not bar these clains
agai nst the other defendants, because it was not sued until Apri
8, 1991, alnpbst three years after the original conplaint was fil ed.
As noted above, the statute of limtations had began running on
Dodson’s clains long prior to January 1987. Thus, absent sone
other tolling provision, Dodson’s federal |aw clains had expired
| ong before April 8, 1991. Federal Rule of G vil Procedure 15(c)
operates to toll statutes of Iimtations for clains which relate
back to a tinmely claim under its provisions. Kansa Rei nsurance

Co., Ltd., 20 F.3d at 1366-67 & n.4. This relation back doctri ne
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is considered purely procedural and governs all clains brought in
federal court. ld. at n. 4. Dodson argues that the anended
conpl ai nt addi ng BOKC rel ated back to the original suit under Rule
15(c).

“Federal Rule of Cvil Procedure 15(c) is a
procedural provision to allow a party to anend an
operative pleading despite an applicable statute of
limtations in situations where the partiestolitigation
have been sufficiently put on notice of facts and cl ai ns
which may give rise to future, related clains. The
rationale of the rule is that, once litigation involving
a particular transaction has beeninstituted, the parties
shoul d not be protected by a statute of Iimtations from
| ater asserted clains that arose out of the same conduct
set forth in the original pleadings.” |Id. at 1366-67
(footnote and citations omtted).

An anended pl eadi ng under Rule 15(c) relates back to the date of
the original pleading when the anendnent changes the party or the
nam ng of the party against whoma claimis asserted, if, but only
if,(1) the claimasserted in the anended pl eadi ng arose out of the
transaction set forth in the original pleading, (2) the party to be
brought in by amendnent received sufficient actual notice of the
action within 120 days (W th sone presently irrel evant exceptions)
of its institution and will not be prejudiced in nmaintaining a
defense on the nerits because of the relation back, and (3) the

party to be brought in by anendnment knew or shoul d have known t hat

15 Rul e 15(c) was anended, effective Decenber 1, 1991. This
anendnent nmade it easier to nane additional parties under Rule
15(c). See Fed. R CGv. P. 15 advisory conmttee note. The
parties nmake no argunent that the pre-1991 anendnent version of
Rul e 15(c) should be applied in the instant case. W assune that
the post-1991 anendnent version of the rule applies. |If the claim
agai nst BOKC does not rel ate back under the | ater, nore perm ssive
version of the rule, then it also would not relate back under the
ol der version of the rule.
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but for a m stake concerning the identity of the proper party, the
action woul d have been brought against the party. See Fed. R Cv.
P. 15. Wil e BOKC had the burden on sunmary judgnent of presenting
evidence sufficient to prove its statute of limtations defense,
Dodson had t he burden of proof to rebut the statute of |imtations
grounds by relation back under Rule 15(c). See Crescent Tow ng &
Salvage Co., Inc. v. MV Anax, 40 F.3d 741, 744 (5th Cr.
1994) (party who has burden of proof on affirnmative defense at tri al
has burden of proof on summary judgnent); cf. McG egor v. Louisiana
State University Bd. of Supervisors, 3 F.3d 850, 865 (5th Cr.
1993) (pl aintiff had burden of proof on sunmary judgnment to present
facts supporting equitable estoppel of defendants’ statute of
limtations defense), cert. denied, 114 S.C. 1103 (1994).

There is no dispute that the first Rule 15(c) requirenent set
forth above has been net. BOKC argues that plaintiffs failed to
present any evidence that BOKC received notice of the suit within
120 days of the original conplaint, or knew or should have known
that it would have been naned as a party but for a mstake. BOKC
al so argues that it will be prejudiced by its late addition to the
suit because of the vast anmobunt of discovery that has al ready been
taken without any participation by it. Dodson responds that BOKC
merged with PKF and that notice to PKF provided notice to BOKC
Dodson relies on tw unauthenticated deposition excerpts as
evidence of the nerger. 1d. These are not proper summary judgnent
evi dence. Cf. Fed. R Cv. P. 56; Duplantis v. Shell O fshore,
Inc., 948 F.2d 187, 191 (5th Cr. 1991)(unsworn |letter giving no
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indication that affiant is qualified to render an opinion is not
summary judgnent evidence).

Because Dodson fails to point to any proper evidence that BOKC
merged with PKF, he has not net his burden of presenting sone
evi dence that BOKC received notice within the necessary period or
t hat BOKC knew or shoul d have known that it woul d have been naned
as a party but for a mstake. Consequently, the statute of
limtations continued runni ng on Dodson’ s cl ai ns agai nst BOKC after
the initial Dodson suit was filed, and his clains agai nst BOKC had
expired long before April 8, 1991. For these reasons, we affirm
the district court’s grant of summary judgnent agai nst Dodson on
all of his clains agai nst BOKC

B. The Lacy Suit

The district court issued an order purporting to grant
defendants’ notions to dismss the Lacy conplaint under Rule
12(b) (6) on statute of |imtations grounds. The appellants and the
appel | ees assune that the district court granted summary judgnent,
not notions to dismss. Rule 12(c) permts the district court to
treat notions to dism ss as notions for summary judgnment if matters
outside the pleadings are presented to and not excluded by the
court. Fed. R CGv. P. 12(c); Darlak v. Bobear, 814 F.2d 1055
1064 (5th Gr. 1987). “Only if it appears that the district court
didrely on matters outside the pl eadi ngs shoul d an appel | ate court
treat the dismssal as a sunmary judgnent.” Fernandez-Montes v.
Allied Pilots Ass’n, 987 F.2d 278, 283 (5th Cr. 1993)(enphasis in

original). In Lacy, the district court explicitly relied on its
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order dism ssing Dodson, which is a matter outside the pleadings.
And the reasoning in the Dodson order was based on matters also
outside of the pleadings in Lacy: the Wall Street Journal article,
the H ckman letter, the Hllcrest letter, and the fact that sone
Dodson plaintiffs admtted to reading the Wall Street Journal
article on the day it was published. Thus, we will review the
order dismssing Lacy as a summary judgnent order. See al so
Charles A Wight & Arthur R Mller, 5 Federal Practice &
Procedure 8 1277 (1990)(“[I]n practice, courts that allow the
adj udi cation of affirmative defenses on a notion to dism ss or for
j udgnent on t he pl eadi ngs are converting these notions into sunmmary
j udgnent notions and normally wll give all parties the opportunity
provided by Rule 56 to present pertinent evidentiary material to
the court.”)

While the district court in Lacy does appear to have relied
on matters outside of the pleadings to grant summary judgnent, the
court actually raised the statute of I|imtations defense sua
sponte. PKF never raised the defense, and Grant raised it by its
notions to dismiss!® only as to plaintiffs’ Texas securities |aw

clains. Thus, the district court raised the statute of limtations

16 Gant did raise the statute of limtations as to all of
plaintiffs’ clainms in its response in opposition to plaintiffs

nmotions for leave to file three conplaints. Because the nagistrate
granted plaintiffs leave to file the conplaints, however,
plaintiffs had no reason to respond to these argunents. G ant next
rai sed these argunents inits response in oppositionto plaintiffs’
notion for reconsideration of the district court’s dism ssal order.
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defense as to all of the clains on appeal ! sua sponte. “Wile this
Court generally will not consider an affirmati ve def ense not rai sed
bel ow, we are not prevented from considering the defense where it
is raised sua sponte by the district court.” Burrell v. Newsone,
883 F.2d 416, 418 (5th Gr. 1989). When a summary judgnent is
raised sua sponte by the district court, as when a notion to
dismss is converted into a sunmary j udgnent notion, the notice and
hearing requirenents of Rule 56(c) nust be net. Now in v.
Resol ution Trust Corp., 33 F.3d 498, 504 (5th Gr. 1994); Estate
of Smth v. Tarrant County Hosp. Dist., 691 F. 2d 207, 208 (5th Cr.
1982). In the instant case, the district court failed to give ten
days notice of its sua sponte notion to grant summary judgnent on
statute of limtations grounds as required by Rule 56(c). Nowin,
33 F.3d at 504; see Fed. R Cv. P. 56(c).

While this Court strictly enforces the notice requirenent, we
have held that the harm ess error doctrine applies to a failure to
provi de notice under Rule 56(c). Nowin, 33 F.3d at 504 (citation
omtted). Thus, if it is established that the additional evidence
which the appellants would have provided given proper notice
presents no genuine issue of material fact, then the failure to
give notice was harnless error. See id. The Lacy plaintiffs’
pl eaded in their conplaint that they first had know edge of the
facts conplained of in the Summer of 1986 and that they exercised

due diligence to determne the facts. The Lacy suit was filed on

17 Appel l ants do not contest the dismissal of their Texas
securities | aw cl ains.
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June 11, 1990. Summer ends in |late Septenber. W cannot say that
the Lacy record before us adequately establishes the Nowin
harm ess error exception regarding those clainms which have four-
year statutes of limtations coupled with the discovery rule. W
reverse the district court’s order dism ssing the Lacy plaintiffs’
RI CO federal securities |law, and Texas common | aw fraud cl ai ns.

The Lacy appellants’ remaining state law clains, all of which
have two-year statutes of limtations, present a nore conplicated
i ssue. The appellants argue on appeal that the statute of
limtations was tolled by the filing of the notion for class
certification in Dodson. Under Texas law, the filing of a notion
for class certificationtolls the statute of |imtations. National
Ass’n of Governnment Enployees v. City Public Serv. Bd. of San
Ant oni o, Texas, 40 F.3d 698, 715 n.25 (5th Cr. 1994)(Texas |aw
sane as federal); see Gant v. Austin Bridge Constr. Co., 725
S.W2d 366, 370 (Tex. App.--Houston [14th] 1987, no wit). Once a
class is decertified or the notion for certification is denied, the
statute begins running again. See Gant, 725 S.W2d at 370;
Cal deron v. Presidio Valley Farners Ass’'n, 863 F.2d 384, 390 (5th
Cr.)(federal I aw) , cert. deni ed, 110 S . C. 79 (1989).
Accordingly, the |longest possible tinme that the statute of
limtations was tolled on the Lacy plaintiffs’ clainms was from May
11, 1988 (the tinme the Dodson suit was filed on behalf of a
putative class) until Cctober 19, 1989 (the time the notion for
class certification was denied).

As noted above, the Lacy plaintiffs claimto have di scovered
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facts sufficient to trigger the statute of limtations running in
the Summer of 1986, and Summer ends in |ate Septenber. For
purposes of this analysis, we use October 1, 1986 as the date on
which the statutes of limtations commenced to run on the Lacy
appel l ants’ state clains other than common | aw fraud. The statutes
ran one year, seven nonths, and ten days, until they were tolled by
t he Dodson suit on May 11, 1988. The statutes began runni ng again
on Cctober 19, 1989. The clains expired, at the latest, four
mont hs and twenty-one days |later on March 12, 1990—al nost three
mont hs before the Lacy suit was filed. For this reason, we hold
that the district court’s error in failing to notify the Lacy
plaintiffs of its intent to raise the statute of limtations as to
their state law clains of breach of fiduciary duty, DTPA, and
negligence,® to all of which the two year statute applies, was
harm ess error. W affirmthe dism ssal of the Lacy plaintiffs’
state law clains, other than that for Texas common | aw fraud.
V. PKF's Proffered Alternative Gounds for D sm ssa

PKF argues that this Court should affirmthe district court’s
orders of dismssal on several alternative grounds: t hat
plaintiffs in Lacy and Dodson failed to allege fraud wth
particularity and that the conplaints failed to state a claimon

which relief could be granted under various theories not addressed

18 We further note that, the class certification argunent is
i napplicable to the appellants’ negligence cause of action. The
| ast date on which the Lacy conpl aint alleges any wongful act was
commtted is in 1984. Thus, the negligence cause of action accrued
prior to January 1, 1985, and, because the discovery rul e does not
apply to the negligence-based claim it expired prior to January 1,
1987. See Kansa Rei nsurance Co., Ltd., 20 F.3d at 1363.
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by the district court. In a simlar case in which we reversed a
dismssal on limtations grounds, we twice declined to affirm on
the alternative basis that the defendants were entitled to summary
judgnent on the nerits. See Corwin, 843 F.2d at 199 n.1; Corwin v.
Marney, Orton I nvestnents, 788 F.2d 1063, 1069 n.5 (5th G r. 1986).
The contention that the plaintiffs’ securities clains failed as a
matter of |aw had been raised bel ow, but this Court held that the
i ssue should be considered by the district court in the first
instance. Corwin, 843 F.2d at 199 n.1; Corwin, 788 F.2d at 1069
n.5. Remand to the district court to consider issues it did not
consider previously is especially appropriate when, even if the
court finds plaintiffs’ clains to be faulty, it is wthin the
district court’s discretionto allowthe plaintiffs to anend their
pl eadings. See Fed. R Cv. P. 15(a); Giggs v. Hi nds Junior
Col | ege, 563 F.2d 179, 180 (5th Gr. 1977)(“Ganting | eave to anend
is especially appropriate, in cases such as this, when the trial
court has dism ssed the conplaint for failure to state a claim”);
cf. Bueno v. City of Donna, 714 F.2d 484, 493-94 (5th Cr.
1983) (“It is well -established that there can be no appel |l ate revi ew
of all egedly excessive or i nadequate damages if the trial court was
not given the opportunity to exercise its discretion on a notion
for new trial.). Accordingly, we decline PKF s invitation to
affirmon alternative grounds of failure to state a claim
Concl usi on
We summari ze our disposition as foll ows:

| n Dodson: we dism ss the appeal of all appellants except
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Dodson hinself; we affirm the district court’s denial of class
certification; we affirm the limtations dismssal of all of
Dodson’ s cl ai ns agai nst BOKC and of Dodson’s state |law clains for
breach of fiduciary duty, DPTA and negligence against G ant and
PKF; and, we reverse the dismssal of Dodson’'s RICO federal
securities fraud and Texas comon |aw fraud cl ai ns agai nst G ant
and PKF and remand such clains for further proceedings not
i nconsi stent herew th.

In Lacy: we affirmthe district court’s dism ssal of the Lacy
plaintiffs’ state lawclains for breach of fiduciary duty, DPTA and
negli gence; and we reverse the dism ssal of the Lacy plaintiffs’
RI CO, federal securities fraud and Texas common | aw fraud cl ains
and remand such clainms for further proceedings not inconsistent
herew t h.

DODSON: DISM SSED in part; AFFIRMED in part; REVERSED and
REMANDED i n part.

LACY: AFFIRVED in part; REVERSED and REMANDED in part.
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