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Before POLI TZ, Chief Judge, GARWOOD and SMTH, G rcuit Judges.
POLI TZ, Chief Judge:”’
Her man Rose, proceeding pro se, appeals the dism ssal of his

civil rights action as frivolous under 28 U S C. § 1915(d).

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



Finding neither error nor abuse of discretion, we affirm

Backgr ound

Rose, a Texas prison inmate, uses law library facilities
approxi mately 24 hours per week. He clains that on May 5, 1990 and
June 12, 1990, corrections officer Adol ph Cbaya refused to permt
his release from prison living quarters, delaying him 25 m nutes
for scheduled two-hour law library sessions. In addition Rose
al l eges that on August 17, 1990, while he was in the law library,
corrections officer C.J. Smith took fromhis cell a clipboard with
attached notes and nedical records relevant to a pending |awsuit.
Rose asserts that Smth acknow edged taking the clipboard but
deni ed renovi ng any papers fromthe cell.

Rose invoked 42 U S.C. § 1983, alleging that Cbaya and Smth
deni ed him access to the courts, and that Smth further deprived
himof his property w thout due process of law. He alleged that
both defendants acted in retaliation for his prior use of prison
grievance procedures. The district court dism ssed Rose's actions
as frivolous under 28 U S.C. § 1915(d) except for the nedica
records claimagainst Smth which was di sm ssed w t hout prejudice.

Rose tinely appeal ed.

Anal ysi s
Rose first challenges the district court's dism ssal of his
claims as frivolous. Under 28 U . S.C. 8 1915(d), district courts

may di smss as frivolous a conplaint filed in forma pauperis which




"lacks an arguable basis either in law or in fact."! W review
such dism ssals only for abuse of discretion.?

Rose assigns as error the district court's dismssal of his
access-to-the-courts clains. Prisoners enjoy a constitutional
right of effective and nmeani ngful access to the courts.® However,
a clained denial of that right will not admt of relief where it
visits no prejudice on the plaintiff.# The mnor alleged intrusion
by Obaya, particularly in view of the large anount of tinme which
Rose spends in the law library and his failure to claim any
prejudice to his litigation effort, does not even arguably support
an access-to-the-courts claim Simlarly, Rose did not assert the
irreplaceability of any papers all egedly renoved by Smth. Because
Rose may, by request or subpoena, obtain copies of nedical records
for use as exhibits in any pending litigation, the alleged taking
by Smth occasi oned no prejudice. The district court did not abuse
its discretion in disposing of Rose's access-to-the-courts cl ai ns.

Rose also disputes the district court's dismssal of his
retaliation clains. We have recognized that 42 U S. C § 1983
af fords a renedy where prison officials retaliate against an i nnate

for use of state-established grievance procedures.?® The

!Neitzke v. WIllianms, 490 U S. 319, 325 (1989).

2Denton v. Hernandez, 112 S. C. 1728 (1992).

Bounds v. Smith, 430 U. S. 817 (1977).

“Hent horn v. Swi nson, 955 F.2d 351 (5th Cir.) (citing
Ri chardson v. MDonnell, 841 F.2d 120 (5th Cr. 1988)), cert.
denied, 112 S. C. 2974 (1992).

SJackson v. Cain, 864 F.2d 1235 (5th G r. 1989).
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insignificance of the alleged retaliatory acts in this case,
however, conpel dism ssal of the retaliation clains.®

He next clains that the district court inproperly denied his
notions to conpel discovery’ and failed to hold an evidentiary
heari ng. District courts enjoy wide discretion in ruling on
di scovery notions® and, in appropriate cases, nmay dism ss under 8§
1915(d) on the basis of the plaintiff's pleadings alone, wthout
conducting a hearing.® As the district court properly rejected
Rose's clains on the basis of his conplaint and witten responses
to the magi strate judge's questions, it did not err in failing to
hold an evidentiary hearing or to permt discovery!® on those
cl ai ns.

The district court properly dismssed as frivolous Rose's

claim that renoval of docunents from his cell deprived him of

6Conpare Jackson (alleged retaliatory transfer to onerous
wor k assi gnnment involving substantial health hazard states cl aim
under § 1983); cf. G bbs v. King, 779 F.2d 1040 (5th Cr. 1986)
(single incident involving inposition of mnor sanction upon
prisoner insufficient to prove harassnent in retaliation for
exercise of right of access to courts).

The district court denied Rose's discovery notions as noot
in view of its dismissal of his clains under § 1915(d).

8E.g., Whalen v. Carter, 954 F.2d 1087 (5th G r. 1992);
Feist v. Jefferson County Commrs Court, 778 F.2d 250 (5th Gr.
1985) .

Geen v. MKaskle, 788 F.2d 1116 (5th Cr. 1986).
10See Feist (district court did not abuse its discretion in
deferring consideration of civil rights plaintiff's discovery

nmoti ons pendi ng consi deration of dism ssal under 1915(d), and
denying notions after dism ssal).
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property wi thout due process of |aw ' W decline to address clains
whi ch Rose raises for the first tine on appeal.' In view of the
absence of any particularly conplex issues in this case and Rose's
denonstrated ability to present his clains, we deny his notion for
appoi nt rent of counsel on appeal .3

The judgnent of the district court is AFFI RMED

1See Hudson v. Palnmer, 468 U.S. 517 (1984) (random and
unaut hori zed official deprivations of property, even if
intentional, raise no fourteenth anendnent due process claimin
the presence of an adequate post-deprivation renedy); Mers v.
Adans, 728 S.W2d 771, 772 (Tex. 1987) (prisoner has post-
deprivation renedy under state |aw for wongful and intentional
deprivation of personal property by prison officers).

12, 9., Varnado v. Lynaugh, 920 F.2d 320 (5th Gr. 1991).
In his briefs to this court, Rose suggests that Smth's renova
of nmedical records fromhis cell violated the fourth anendnent.
Further, he clainms that prison authorities inproperly denied him
access to the courts by requiring himto articul ate necessity
before granting himextra law library tinme, and by transferring
himto a facility without an adequate law library after the
initiation of the instant litigation.

BHul sey v. State, 929 F.2d 168 (5th GCr. 1991) (only
exceptional circunstances arising fromthe type and conplexity of
the case and the abilities of the individual bringing it warrant
appoi nt nent of counsel on appeal for indigent § 1983 litigant)
(citing Unmer v. Chancellor, 691 F.2d 209 (5th Gr. 1982)).
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