UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-2274
Summary Cal endar

Janes H Messer,

Peti ti oner- Appel | ant,

VERSUS

James A. Collins,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas

(June 29, 1993)

Bef ore THORNBERRY, HI G3 NBOTHAM and BARKSDALE, Circuit Judges.
THORNBERRY, Circuit Judge:”

Janes H. Messer pleaded no contest to a charge of nurder and
was sentenced by the state trial court. The district court denied
the relief requested in Messer's federal wit of habeas corpus.
Messer appeals to this court arguing that his plea was i nvoluntary,

his counsel was ineffective and the district court erred for

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



failing to hold an evidentiary hearing on these matters. W affirm
the actions of the district court.
Facts and Prior Proceedi ngs

Messer was charged with the nmurder of a man that he found in
the hone of his estranged wfe. He pl eaded no contest before a
Texas trial court. The court found Messer guilty of the offense of
mur der and assessed puni shnment at 25 years in the Texas Depart nent
of Crimnal Justice. Messer subsequently filed a notion for new
trial, asserting that he was prom sed a probated sentence and a
fine of $1,000.00 by his counsel, and therefore his plea was
involuntary. An evidentiary hearing was held on the notion for new
trial, and the notion was then denied. A state court of appeals
affirmed the trial court's judgnent.? Messer then filed a
petition for discretionary review, which was refused by the Texas
Court of Crimnal Appeals. Wt hout pursuing post-conviction
remedies in the state courts, Messer filed a wit of habeas corpus
in federal district court. The respondent filed a notion to
dism ss the federal application on the ground that Messer had not
exhausted his state renedies. The district court, however, denied
the notion to dismss finding that Messer did not file a wit in
state court because he had already raised all relevant issues in
the petition for discretionary review which was denied.? The
district court subsequently deni ed Messer's application for wit of

habeas corpus on substantive grounds but granted a certificate of

! See Messer v. State, 757 S.W2d 820 (Tex. C. App. 1988).
2 See 28 U.S.C. 2254 (b) and (c).
2



probabl e cause. Messer appeals to this court arguing that his plea

of nolo contendere was involuntary, his trial counsel was

ineffective and the district court erred by not conducting an
evidentiary hearing.
Di scussi on

The constitutionality of a guilty plea is neasured by whet her
t he defendant made a knowi ng and voluntary waiver of his rights
"wth sufficient awareness of the rel evant circunstances and | i kely
consequences. " Brady v. United States, 397 U S. 742 (1970).
Whet her a guilty plea was made voluntarily is a question of |aw and
not a question of fact. Marshall v. Lonberger, 103 S.Ct. 843, 849
(1983)(citations omtted). We deci de questions of |aw de novo.
Hunphrey v. Lynaugh, 861 F.2d 875, 876 (5th Cr. 1988), cert.
denied, 109 S.C. 1755 (1989).

. Qilty Plea

Messer argues his plea of no contest was involuntary because
he based his decision to plead on an unfulfilled promse of his
trial counsel. According to Messer, his trial counsel prom sed him
that his puni shnent woul d be ei ght years of probation and a fine of
$1, 000. 00.

If Messer's attorney promsed himthat he would definitely
receive probation, this <could render Msser's guilty plea
i nvol unt ary. "When a defendant pleads guilty on the basis of a
prom se by his defense attorney or the prosecutor, whether or not
such promse is fulfillable, breach of that promse taints the

vol untariness of the plea." MKenzie v. Wainwight, 632 F.2d 649,



651 (5th Cr. 1980). However, a defendant's nere "understandi ng"
that he will be given a l|lesser sentence will not invalidate a
guilty plea. Harmason v. Smith, 888 F.2d 1527 (5th G r. 1989);
Smth v. MCotter, 786 F.2d 697, 701 (5th Cr. 1986)(citations
omtted). To receive federal habeas relief based on an alleged
prom se, a prisoner nust prove: (1) the exact terns of the all eged
prom se; (2) exactly when, where and by whom such a prom se was
made; and (3) the precise identity of an eyewitness to the prom se.
US v. Smth, 915 F.2d 959, 963 (5th G r. 1990).

The district court rejected Messer's clains concerning the
all eged promse, basing its decision on the transcripts taken
during the state evidentiary hearing held in response to Messer's
notion for new trial. |In addition, the district court concluded
that the transcripts of Messer's plea hearing clearly denonstrated
t hat Messer acknow edged that his sentence exposure was up to life
i mprisonment and a fine of up to $10,000.00; that Messer clearly
under st ood and acknow edged that the sentence determ nation was
restricted only by the range of punishnent; that Messer never
mentioned during the plea hearing that he understood that probation
was an option; and he acknow edged that he had not been nade any
prom ses to induce his plea. The district court also found that
Messer had signed a witten "Waiver of Constitutional Rights,
Agreenent to Stipulate and Judicial Confession" in which he
admtted to commtting the crinme as alleged in the indictnent.
Further, at the punishnment hearing, Messer never attenpted to

chal | enge the sentence nor withdraw his plea of no contest. Based



on these findings, the district <court held that Messer's
al l egations concerning the voluntariness of his plea were w thout
merit. W agree with the district court's opinion.

The transcript fromthe hearing on Messer's notion for new
trial reflects that his retained trial counsel testified that on
one occasi on she i nfornmed Messer that her "inpression” and "belief"
were that the court was "favorably disposed” to grant him
pr obati on. She testified that during that conversation, she
i nformed Messer that she "thought"” he would get probation. She
further testified that prior to the arraignnment, she inforned
Messer "that if he entered his plea of no contest[,] he would be
pl aced on probation for a period of eight years and given a fine of
one thousand dollars."” Messer's trial counsel admtted during the
hearing that she made that statenent "predicated upon her belief
and interpretation" of conversations with the trial judge.

During cross-exam nation, trial counsel testified that the
trial judge had "commtted" to place Messer on probation for eight
years with a fine of $1,000.00. She nevertheless admtted that she
told Messer that the State had not agreed on a sentence.

Qur thorough review of the record reflects that when Messer
entered his plea of no contest, he received anpl e adnoni shnents and
made sol emm declarations which conflict with his allegations on
appeal . In addition, the trial court infornmed Messer about the
range of punishnment and was infornmed that "the only thing that
woul d restrict the [c]Jourt in assessing punishnment is the range of

puni shnment that |'ve already given you." The court further stated



that it would consider all the alternatives to punishnent, but it
added that "the [c]Jourt is not required to grant you that
alternative treatnent just because you qualify." Messer al so
| earned at this sanme hearing that the State was reserving the right
to argue at a | ater punishnent hearing for whatever punishnent it
felt appropriate. Messer nor his counsel ever told the court at
any tinme prior to his notion for new trial that he had been
prom sed probation

Messer testified that it was his "understandi ng" that he would
be given probation. |In addition, his trial counsel testified that
she could not renenber if she used the word "prom sed" in her
di scussions wth Messer about the probability of probation.
Further, Messer's solem declarations in open court that he
understood the full sentencing range and that he had been prom sed
nothing, carry a strong presunption of nerit. Blackledge v.
Allison, 97 S. C. 1621 (1977). Under these circunstances, the
conversations between Messer and his trial counsel do not anount to
an "actual prom se" upon which relief could be granted by this
court. See e.g. Smth v. MCotter, 786 F.2d 697, 701 (5th Cr.
1986); Self v. Blackburn, 751 F.2d 789, 793 (5th Gr. 1985). The
transcript from the notion for new trial hearing and the
circunstances of Messer's plea do not indicate his reliance on a
firm sentencing agreenent or promse. Rather, these events
denonstrate no nore than a nere understanding on his part that his
sentence woul d probably be probation. Messer has failed to prove

the existence of an actual prom se. Therefore, based on the



record, we cannot say that Messer's plea of no contest was
i nvol untary and unknowi ng and that the i ssuance of a wit of habeas
corpus should therefore foll ow
1. Effective Counse

Messer next argues that his trial counsel was ineffective.
The burden of proof in a habeas corpus proceedi ng attacking the
effectiveness of trial counsel is upon the petitioner, who nust
denonstrate counsel's ineffectiveness by a preponderance of the
evidence. Martin v. Mggio, 711 F.2d 1273, 1279 (5th Gr. 1983),
cert. denied, 469 U S 1028 (1984). To prove ineffective

assi stance of counsel, Messer nust show that his trial counsel's
performance was deficient and that the deficient perfornmance
prejudiced him Strickland v. Washington, 104 S. C. 2052 (1984).

To satisfy the "prejudice" requirenent in a claimarising out
of the plea process, such as this one, the defendant nust show t hat
there was a reasonable probability that, but for the counsel's
errors, he would not have pleaded no contest and would have
insisted on going to trial. H Il v. Lockhart, 106 S.C. 366, 370
(1985). The defendant nmay not sinply allege prejudice--he nust
affirmatively prove it. Bonvillain v. Blackburn, 780 F.2d 1248,
1253 (5th Cr.), cert. denied, 476 U S 1143 (1986). \here the

al l eged error of counsel is counsel's m sunderstandi ng of the range
of punishnent likely to be dispensed by the trial court, the
resolution of the "prejudice" inquiry wll depend largely on
whet her the defendant woul d have received a | ess severe puni shnent

after a jury trial. See HIIl, 106 S.Ct. at 370-371.



Messer asserts that he has shown that he was prejudiced
because he and his trial counsel testified, during the hearing on
his notion for newtrial, that he would have gone to trial had he
known that he would not receive a probated sentence. Hs tria
counsel affirned that she woul d not have advi sed Messer to pl ead no
contest had she known he would not receive a probated sentence.

Al t hough Messer provides testinony reflecting an apparent
"probability" that he would go to trial had he known he woul d not
have recei ved probati on, Messer has not shown by a preponderance of
the evidence that probability was "reasonable". See Hill, 106
S.C. at 370-371. For exanple, the record reflects that there was
an overwhel m ng anount of damagi ng evidence that existed agai nst
Messer. On January 11, 1986, Messer's estranged wife, agirlfriend
and the conpl ai nant, and Thomas M chael Schwarz canme hone from a
party at 2:40 a.m and found Schwarz's tires flattened.® Later,
after returning from the girlfriend s apartnent to pick up
necessities for an overnight stay, all three observed Messer
sitting in his parked car on the street in front of Ms. Messer's
house. Messer subsequently cane to the door and began to question
M's. Messer about the presence of Schwarz. Schwarz wal ked to the
front door and Messer pulled a pistol from behind his back and
fired one tine, striking Schwarz in the left eye, killing him
instantly.

Messer's Pre-sentence I nvestigation Report (PSR) indicates that

3 Messer admtted to sticking Schwarz's tires with a pen
knife, while his children were present. He told the children, "let
himexplain that to his wfe".



Messer slashed Schwarz's tires in the presence of his children.
He then took his children hone, returned and went to the front door
of Ms. Msser's hone to question her about the presence of
Schwar z. Hs statenment indicates that he had a detailed
conversation with Ms. Messer about calling Schwarz's w fe before
the shooting. The PSR reflects that Ms. Messer was on her way to
the tel ephone to call Schwarz's wife for Messer, when Schwarz was
killed.

Messer and his trial counsel have insisted that if they had
known that the trial judge woul d assess probati on as puni shnent for
his crime, they would have proceeded to trial in an attenpt to
pursue a voluntary mansl aughter charge. W think that Messer has
not shown by a preponderance of the evidence that it was |ikely
that he woul d have been entitled to such an instruction. It is
gquestionable whether the facts of this case would have net the
requi renent that the crinme be commtted in sudden passion. See
Tex. Penal Code § 19.03 (Vernon Supp. 1990). |In addition, Messer's
PSR al so shows that he had a m sdeneanor conviction in 1973 for
carrying a prohi bited weapon. Messer's description of the events
surrounding this charge as cited in the PSR are not favorable to
Messer as well.* The record also contains other exanples of
Messer's reactions concerning his suspicions about extra-marital
affairs by his wife. Therefore, based on the record, we find that

Messer has not carried his burden in proving that he was prejudi ced

‘“Messer was picked up on the weapons charge after threatening
a friend and kicking in his in-laws door in search of his wife who
he thought was w th anot her man.



by his trial counsel's action.

I11. Evidentiary Hearing

Messer argues that the district court erred in not conducting
an evidentiary hearing. According to Messer, such a hearing was
necessary because the state courts did not provide factual findings
expl ai ning why the denial of his notion for new trial was proper.

Whet her an evidentiary hearing is necessary depends on an
assessnment of the record. Smth, 915 F. 2d at 964. |[If a district
court cannot resolve the allegations wthout exam ning evidence
beyond the record, it nust hold a hearing. Id. |If the record is
clearly adequate to dispose fairly of the allegations, the court
need inquire no further. 1d.

The record in this case supplies anple evidence regarding the
vol untariness of Messer's plea and the assistance of his tria
counsel. An evidentiary hearing, therefore, was not required.

Concl usi on
For the foregoing reasons, we affirm the judgnent of the

district court.
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