IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2273

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
V.
WALTER ELI AS | SQUI ERDQ,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
CR H 91 0151 07

July 28, 1993

Before KING and JOLLY, Circuit Judges, and PARKER," District
Judge.

PER CURI AM **

VWal ter |squierdo was convicted by a jury in federal district
court of conspiracy to possess in excess of five kilograns of
cocaine with intent to distribute. The jury also convicted him

of aiding and abetting his co-defendants in the possession of
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Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



nmore than five kilograns of cocaine with intent to distribute.
The district court sentenced himto sixteen years of confinenent
and to a five-year termof supervised release. |squierdo appeals

fromhis conviction and sentence. W affirm

| . Discussion

A.  The Sufficiency of the Evidence

| squi erdo argues that the evidence produced by the
governnent at trial was insufficient to support his convictions
for conspiracy to possess and for aiding and abetting his co-
defendants in the possession of cocaine. Because |Isquierdo did
not renew his notion for judgnment of acquittal at the cl ose of
all the evidence, our review of his case is limted to the
determ nation of whether the record is "devoid of evidence

pointing to guilt.” United States v. Daniel, 957 F.2d 162, 164

(5th Gr. 1992) (quoting United States v. Robles-Pantoja, 887

F.2d 1250, 1254 (5th Cr. 1989)) (enphasis added). Careful
consideration of the record reveals anple evidence to support
| squi erdo' s conviction on both of the charges. W accordingly
find his clains of insufficient evidence to be wthout nerit.
B. The Evidentiary Rulings

| squi erdo al so argues that the district court erred when it
refused to submt to the jury a copy of a co-defendant's plea
agreenent with the governnent. The district court ruled that the
agreenent was irrelevant and woul d be prejudicial both to

| squi erdo and to the governnent. W review evidentiary rulings



for abuse of discretion. United States v. Liu, 960 F.2d 449, 452

(5th Gr. 1992), cert. denied, 113 S. C. 418 (1992). The

district court has "wi de discretion in determ ning rel evancy."

United States v. Rodrigo, 934 F.2d 595, 597 (5th Gr. 1991)

(quoting United States v. Silva, 748 F.2d 262 (5th Cr. 1984)),

cert. denied, 112 S. . 641 (1991). Simlarly, "[the] bal ancing

of probative value against prejudice is commtted to the sound

di scretion of the trial judge . . . ." United States v. Mceo,

947 F.2d 1191, 1199 (5th Cr. 1991) (quoting United States v.
Thonpson, 837 F.2d 673, 677 (5th Gr. 1988), cert. denied, 488

U S 832 (1988)), cert. denied, 112 S. C. 1510 (1992). After a

t horough reading of the record, we conclude that the district
court did not abuse its discretion when it excluded the plea
agreenent fromthe evidence submtted to the jury.

It is further argued that the district court abused its
discretion when it admtted evidence of an extraneous offense
commtted by Isquierdo. This court has established a two-step
test for determ ning whether to admt extrinsic-offense evidence:

First, it nust be determ ned that the extrinsic

evidence is relevant to an issue other than the

defendant's character. Second, the evidence nust

possess probative value that is not substantially

out wei ghed by its undue prejudice .

United States v. Beechum 582 F.2d 898, 910 (5th Gr. 1978) (en

banc), cert. denied, 440 U S. 920 (1979) (footnote omtted). |If

a party requests that the probative value of the evidence be
wei ghed against its prejudicial effect, the court nmust nmake an

on-the-record finding to that effect unless the relevant factors



for the evaluation are "readily apparent fromthe record."”
Maceo, 947 F.2d at 1191 nn.3-4. |In the case at hand, |squierdo
failed to request a Beechum finding. Mreover, even if such a
finding had been requested, the record in this case nakes
apparent the factors of the district court's evaluation. W
accordingly reject Isquierdo's argunent.
C. The Jury Instruction

| squi erdo al so argues that the district court erred in
refusing to submt to the jury an instruction on nultiple
conspiracies. A defendant is entitled to have the jury
instructed on a defense theory if there exists in the record
sufficient evidence to allow a reasonable juror to rule in favor

of the defendant on that theory. United States v. Stowell, 953

F.2d 188, 189 (5th Cr. 1992), cert. denied, 112 S. C. 1269

(1992). In the case at hand the evidence in the record only
showed participation in the charged conspiracy and provi ded no
grounds to establish the existence of a separate conspiracy
bet ween |squierdo and Garcia. W therefore support the district
court's refusal to submt an instruction on nultiple conspiracies
to the jury.
D. The Sentenci ng Enhancenent

Finally, Isquierdo argues that there was insufficient
evidence for the district court to find that he possessed a
firearmduring the comm ssion of the offenses for which he was
convicted, and therefore to increase his base offense |evel for

sentenci ng purposes. W reviewthe district court's factual



finding that I|squierdo possessed a firearmduring the conm ssion

of his offenses only for clear error. United States v. Menesses,

962 F.2d 420, 428 (5th Gr. 1992). Moreover, "[o]nce it is

established that a firearmwas present during the offense, the
district court should apply the [sentencing] enhancenent unless
it is clearly inprobable that the weapon was connected with the

offense." United States v. Wbster, 960 F.2d 1301, 1310 (5th

Gr. 1992) (citing U.S.S.G § 2D1.1, conmment. (n.3)), cert.
denied, 113 S. . 355 (1992). After reviewing the record in
light of the above standard, we uphold the sentencing enhancenent

applied by the district court.

1. Conclusion
For the foregoing reasons, we AFFIRM the conviction and

sentenci ng of Isquierdo on all grounds.



