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PER CURI AM !

! Local Rule 47.5 provides: "The publication of opinions that

have no precedential value and nerely decide particul ar

cases on



Appel  ants Yuncevich and Porter were naned with others in a
multi-count indictnment. Pursuant to an agreenent, Yuncevich and
Porter pleaded guilty to aiding and abetting possession of heroin
wth intent to distribute, and Yuncevich also pleaded guilty to
aiding and abetting the use of a telephone to facilitate a
conspiracy to possess heroin with intent to distribute. They
appeal their sentences. W affirm

We review application of the sentencing guidelines de novo and
the findings of fact nade in sentencing for clear error. United

States v. Oero, 868 F. 2d 1412, 1414 (5th Cr. 1989); United States

v. Murning, 914 F.2d 699, 704 (5th Gr. 1990).

Yuncevi ch and Porter conplain that the district court erredin
calculating their base offense | evel s because he overesti mated the
scope of the conspiracy and hence the anount of heroin involved.
W di sagr ee.

A base offense level can reflect quantities of drugs in
addition to those in the count of conviction if they are part of
the same course of conduct or commobn schene as the count of
conviction, and if supported by a preponderance of the evidence.

United States v. Mr, 919 F.2d 940, 943 (5th Cr. 1990); United

States v. Thomas, 932 F.2d 1085, 1091 (5th Gr.), cert. denied, 112

S. C. 264 (1991). The district court held an extensive hearing

the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



concerning the breadth of the conspiracy and the anount of drugs,
and then reviewed the presentence report in detail wth the
probation officers. Thereafter, he concluded that the drug anounts
specified in the presentence report were reasonably accurate, and
he adopted the factual findings of the report. After carefully
review ng the presentence report, the evidence, and the argunents
we are firmy convinced that the district court did not err.
Porter's argunent that the district court could not rely on
the presentence report to determne the quantity of drugs

foreseeable by her is |ikewise without nerit. See United States v.

Sherbak, 950 F.2d 1095, 1100 (5th Cr. 1992). The report fully
docunents her involvenment. Moreover, the district court used a one
to three kilo amount to calculate her |evel under 8§ 2D1.1(c)(6),
which resulted in a |ower |evel because of Porter's relatively
recent involvenent in the conspiracy.

Yuncevi ch next clains that becasue the district court did not
find as a fact that Yuncevich had control over four other persons
inthe activity it erred in enhancing his base offense | evel four
points under 8§ 3Bl.1(a) for a leadership roll in an extensive
crimnal activity. The district court may consider all persons
firmy involved in the underlying transaction. Mr, 919 F.2d at
943. The district court adopted the findings of the presentence
report, which details an extensive heroin distribution network
involving nore than five persons and clearly reflects that
Yuncevich was its |eader.

Porter contends that the facts in the presentence report



support her claimthat her offense | evel should have been reduced
two to four points because she was a mnor or mninmal participant
in the schene. The report shows, however, that although she was
not involved for as long a period of tinme as sone, she all owed
Yuncevich to use her, her nane and her apartnent for his illegal
activities, she carried the heroin in the instant offense, and she
furni shed sone of the noney used to purchase the drugs. This fully
supports the district court's finding.

Porter also argues that it was error to enhance her base
of fense | evel under § 2Dl1.1(b) for possession of a firearmduring
a drug offense. She admts that the weapon was hers and was in the
apartnent she shared with Yuncevich in which drug trafficking
occurr ed. She contends, however, that the gun was in no way
i nvol ved in the drug of fense. Her argunent is forecl osed by United

States v. Hewn, 877 F.2d 3, 5 (5th Gr. 1989).

The district court declined to reduce Yuncevich's base of fense
| evel for acceptance of responsibility. W reviewunder a standard

even nore deferential than clearly erroneous. United States V.

Shipley, 963 F.2d 56, 58 (5th Gr.), cert. denied, 113 S. C. 348

(1992). A defendant who is found to have played a | eadership role
does not fully accept responsibility under 8 3E1.1 if he attenpts
to mnimze his | eadership role. [d. at 59. That is exactly what
Yuncevi ch has done. At his sentencing hearing, he testified that
he headed no organization and that there were no nulti-kilo drug
deals. The district court's findings were to the contrary and are

fully supported. Sinply admtting to the crine is not an adequate



acceptance of responsibility for a | eader.

Finally, Yuncevich and Porter contend that once they objected
to portions of the presentence report, it was incunbent upon the
Governnent to cone forward with additional evidence in support of
its contentions. Additionally, they argue that the district court
inproperly allowed the probation officer to satisfy the
Governnent's burden of proof and to performthe sentencing court's
role as fact-finder. Appel l ants m sapprehend the | aw. "A
presentence report generally bears sufficient indicia of
reliability to be considered as evidence by the trial judge in
making the factual determnations required by the Sentencing
Gui del i nes. " Sherbak, 950 F.2d at 1100. By adopting the
presentence report, the district court inplicitly weighed the
positions of the parties and credited the probation departnent's

determ nation of the facts. United States v. Ramrez, 963 F.2d

693, 706 (5th Cr.), cert. denied, 113 S. C. 388 (1992). Based

upon these considerations, the district court's findings of fact
were not clearly erroneous.

AFFI RVED.






