IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2203

IN THE MATTER OF: WLLIAM V. WALKER, TRUSTEE
FOR M NRO AL, INC,

Debt or .
WLLI AM V. WALKER, TRUSTEE FOR M NRO A L, |NC.,
Pl ai ntiff-Appellant,
vVer sus
UNI TED STATES OF AMERI CA,
Def endant - Appel | ee.

Appeal fromthe United States District Court for
the Southern District of Texas
CA H 90 1206

Decenber 31, 1992

Bef ore REAVLEY, SMTH and EM LIO M GARZA, Circuit Judges.
PER CURI AM !

WIlliamV. Wal ker ("Walker"), trustee for the bankrupt Mnro
Gl Co. ("Mnro"), initiated this adversary proceeding by filing
an action against the United States for the refund of $900, 000. 00

in corporate inconme tax prepaid by Mnro. The United States

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



eventual |y refunded $263, 962. 08, but retained the bal ance as an
of f set agai nst unenpl oynent, w thhol di ng, social security, and
w ndfall profit taxes that it claimed Mnro owed prior to its
bankruptcy. Wal ker contested only Mnro's liability for sone
$545,000.00 in windfall profit taxes.

The bankruptcy court found that Mnro was liable for
$593,574.65 in unpaid taxes and penalties, and ordered the United
States to setoff that anobunt against the $636,037.92 that it was
hol ding and return the balance to Mnro. WAl ker appealed to the
district court, which entered an order affirmng the judgnent of
t he bankruptcy court and di sm ssing Wal ker's appeal wth
prejudi ce on March 11, 1991.

Due to exigent circunstances, Wil ker's counsel did not
receive a copy of the district court's Judgnent until Novenber
25, 1991. Walker filed a notion, dated Decenber 6, 1991,
requesting the district court to vacate its prior judgnent and
re-enter judgnent, so as to facilitate a tinely appeal. The
district court did so, and re-entered judgnent on January 10,
1992. Wal ker filed his notice of appeal to this court on Mrch
6, 1992.

The United States contends that Wal ker's notice of appeal
was not tinely filed, in light of recent anendnents to Federal
Rul e of Appellate Procedure 4(a). W agree.

Appel l ate Rule 4(a) now reads, in relevant part:

The district court, if it finds (a) that a party

entitled to notice of entry of a judgnent or order did

not receive such notice fromthe clerk or any party

wthin 21 days of its entry and (b) that no party would
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be prejudiced, may, upon notion filed within 180 days
of entry of the judgnent or order or within 7 days or
recei pt of such notice, whichever is earlier, reopen
the time for appeal for a period of 14 days fromthe
date of entry of the order reopening the tinme for
appeal .

Fed. R App. P. 4(a)(6) (enphasis added). This new version of
Appel l ate Rule 4(a) "t[ook] effect on Decenber 1, 1991, and .
govern[s] all proceedings in appellate cases thereafter
comenced.” In re Jones, 970 F.2d 36, 38 & n.2 (5th Gr. 1992)
(quoting Order of the Suprenme Court of the United States, Apri
30, 1991, reprinted in 111 S. . 1011 (interimed.)).

Wal ker's counsel had noved and did not receive notice of the
district court's judgnent fromthe clerk. Despite a nunber of
attenpts to ascertain whether the district court had entered a
j udgnent or an order, neither Wil ker nor his counsel becane aware
of the judgnent until the time for filing an appeal under Fed. R
App. P. 4(a)(1) -- here 60 days, because the United States was a
party -- had run. The question is whether the clerk's failure to
assure that Wal ker's counsel received tinely notice of the
j udgnment should all ow Wal ker to file an out-of-tinme notice of
appeal .

In Jones, this court held that the district court did not
abuse its discretion by refusing discretionary relief under
Appel late Rule 4(a)(6) to the Joneses sone 87 days after entry of
its judgnment. Here, we hold that the district court did abuse
its discretion by providing relief to Wal ker sonme 271 days after
entry of its judgnent, in clear contravention of the 180 day
limt of Fed. R App. P. 4(a)(6).
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APPEAL DI SM SSED.



