IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2179
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
ver sus
JI MW ROSSI SAMUEL,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CR H 91 139)

(Decenber 2, 1992)
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.
PER CURI AM *

Count One of Jimmy Rossi Samuel's indictnment charged himw th
the possession of a firearm by a convicted felon, and Count Two
charged him with the use of a firearm in relation to a drug
trafficking crime. A jury found himguilty on both counts. The

district court sentenced Sanmuel to serve consecutive prison terns

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



of 27 nonths on the first count and 60 nonths on the second count.
I
A

Sanuel first argues that the evidence was i nsufficient to show
that he commtted a drug trafficking offense, which is an el enent
of the crinme of the use of a firearmduring such an offense. He
al so argues that the evidence was insufficient to show that he
actually possessed a weapon. Sanuel had noved for a judgnent of
acquittal on the ground of insufficient evidence.

On a claimof insufficiency, this court exam nes the evidence
in the light nost favorable to the governnent, making all
reasonable inferences and credibility choices in favor of the
verdict. The evidence is sufficient if a reasonable trier of fact
could have found that it established guilt beyond a reasonable
doubt . Every reasonable hypothesis of innocence need not be
excluded, nor need the evidence be entirely inconsistent wth

i nnocent conduct. U.S. v. Vasquez, 953 F.2d 176, 181 (5th Gr.),

cert. denied, --- US ---, 112 S. C. 2288 (1992).

The indictnment charged Sanmuel with using a weapon in relation
tothe crinme of knowingly and i ntentionally possessing cocaine with
intent to distribute. The governnent's burden was to prove that
t he defendant used or carried a firearmduring or in relation to

that offense. U.S. v. Pigrum 922 F.2d 249, 254 (5th Gr.), cert.

deni ed, Uus _ , 111 S.C. 2064 (1991). "The governnent need

not prove actual use or brandi shing of the weapon, but may neet its



burden by showing that the weapon facilitated, or could have

facilitated, the drug trafficking offense.” U.S. v. Capote-Capote,

946 F.2d 1100, 1104 (5th Cr. 1991), cert. denied, u. S

112 S. . 2278 (1992). The presence of the weapons at the hone of
the defendant where drugs, cash, and ammunition are found is
sufficient. 1d.

B

Governnment w tnesses gave the followi ng testinony. Samnuel's
driver's license showed that he |ived at 4822 Macridge i n Houston.
On January 16, 1990, |aw enforcenent officers executed a search
warrant at the house at that address. Upon entering the house,
they went imediately to a roomreferred to throughout trial as
bedroom #4, a roomno |arger than ten square feet. It contained a
twn bed, which took up nost of the room a chest of drawers, and
a ni ght stand.

There they found Samuel in the bed, covered by a sheet up to
hi s neck. They denmanded that he bring his hands out fromunder the
sheet . He did not respond. Upon the officers repeating the
command, Sanuel pulled out one hand. Upon the command bei ng given
athird time, Samuel rose, pulling out the other hand, wi th which
he held a clear plastic sandwi ch bag. Sanuel ripped the bag and
tossed the contents around the room

The bag contained cocaine. Oficers estimated that, before
Sanuel scattered its contents, the bag contai ned approxi mnately one-

half to one ounce of cocaine. Sanuel stipulated that the agents



recovered 4.8 granms of 91.8% pure cocaine scattered about the
bedr oom

Twenty-ei ght grans are in an ounce. An officer testified that
nost cocai ne users use approxi mately one-quarter gramto a gram
sonetinmes as much as one-ei ghth of an ounce (which would be seven
grans).

Oficers found three firearns i n bedroom#4. They found a . 22
caliber revolver in a gym bag in the bottom of the chest of
drawers, a .22 caliber rifle with a scope underneath the bed, and
a 9 nmmsem -automatic pistol | odged underneath the top mattress of
the bed. Al of the weapons were operational, and the .22 cali ber
pi stol was | oaded.

Cash in the amount of $1300 |ay under the top mattress, near
the gun. An operational triple beamscale was al so in the bedroom
That is the sort of scale typically used by drug dealers. No
paraphernalia indicative of cocaine use, such as mrrors, razor
bl ades, hypoderm c needl es, cocai ne spoons, inhalers, and straws,
were found in the house.

Denni s Brown and Lena Dunn occupi ed bedroom#1, in which ot her
weapons were found. Bedroom #2 was decorated for a small child.
Bedroom #3 had no furniture and contained materials that | ooked
i ke building supplies.

| medi ately following his arrest, Sanuel offered to help
agents apprehend his supplier, fromwhomhe said he could obtain a

kil ogram of cocai ne, which had a street val ue of $100,000. Samnuel



did not give the supplier's nane or tel ephone nunber but purported
to make a call to him which was unsuccessf ul
C

Sanmuel put on one fact wtness, his nother's aunt, who
testified as follows. The house bel onged to Sanuel's not her, Lena
Brown. In addition to Sanuel and his nother and stepfather, three
unrel ated nmen and Sanuel's sister lived in the house. Bedroom #1
was Sanuel's nother's (where officers found the nother and
stepfather, Dennis Brown). The sister lived in bedroom #2 (which
was decorated for a child). Sanuel lived in bedroom#3 (which had
no furniture but had building supplies). The three unrelated nen
shared bedroom #4 (where officers found Sanuel).

Sanuel put on one expert witness, who testified that the
anount of cocai ne recovered from bedroom #3, 4.8 grans, could be
about a week's supply for a habitual user. Twenty grans woul d be
an anmount that a habitual user m ght have on hand, if he wanted to
be sure not to run out between contacts with his dealer.

Bedroom #4, the room in which the agents found Sanuel,
measures no nore than ten feet square and contains one tw n bed.

A rational juror would be entitled to disbelieve the aunt's

testinony that, in the four-bedroom house, three unrelated nen
lived in that room Bedroom #3, where the aunt said Sanuel |ived,
contai ned no furniture. Furthernore, Samuel was in the bed in

bedroom#4. A rational juror could have concl uded that bedroom #4

was Samuel's room over which he had doni ni on and control



D
Sanuel argues that the governnent did not prove that he had
the intent to distribute. Intent to distribute my be inferred

froma large quantity of drugs. U.S. v. Ronero-Reyna, 867 F.2d

834, 836 (5th Cir. 1989). The evidence on quantity was equivocal .
Only 4.8 grans were recovered; officers estimted that Sanuel could
have had an ounce.

When the anpbunt of cocaine in a defendant's possession is
relatively small, the intent to distribute may be inferred from
other circunmstances, such as paraphernalia associated wth
distribution, large amounts of cash, and the quality of the

cocaine. U.S. v. Minoz, 957 F.2d 171, 174 (5th Gr. 1992), cert.

deni ed, US _ , 1992 W 228045, No. 92-411 (Cct. 13, 1992).

Munoz hinmsel f had 10.5 grans of high quality cocaine, $1000 cash,
and a list of large anmobunts of marijuana. Minoz deni ed personal
consunption. |d. at 172, 174.

Sanuel had an estimated 14 to 28 granms of 91% pure cocai ne,
$1300 cash, and a scale associated with distribution. He clained
personal consunption, but the absence of paraphernalia associated
wi th such use blunts that claim

In addition to the foregoing, Sanuel had three weapons within
easy reach, one of which was |oaded. This court is aware of "the
virtual ommipresence of firearns in the illegal drug business.”

U.S. v. Espinoza, 826 F.2d 317, 319 (5th Gr. 1987).




Addi tionally, arational juror would not have i gnored Sanuel 's
scattering the cocaine around the bedroom A juror could have
inferred that he was attenpting to dissipate the quantity to | essen
the severity of the crinme with which he could be charged.

Sanuel also told officers about a person who could supply a
kil ogramof cocaine. Gven all of these circunstances, a rational
juror coul d have concl uded that Sanuel had the intent to distribute
t he cocai ne.

E

Sanuel al so argues that the governnent did not show that he
actual ly used t he weapons. The governnent, however, need only have
shown that the weapons could have facilitated the drug trafficking
of fense, which could have been shown by their presence in the hone
of the defendant where drugs, cash, and amunition were found.

Capot e- Capote, 946 F.2d at 1104. The weapons were not nerely in

Sanuel 's hone where drugs and noney were found. One was under the
mattress where Sanuel lay with the cocaine in his hand. Another
was under the bed. A third was a few feet away. The evi dence was
sufficient.
|1

Sanuel next argues that the evidence was i nsufficient to prove
that he possessed the firearns, either actually or constructively.
The possession may be actual or constructive. Constructive
possession is the ownership, control, or domnion over the

contraband itself or over the premses in which the contraband is



concealed. U.S. v. Smth, 930 F.2d 1081, 1084 n.1, 1085 (5th Cr

1991). A rational juror could have believed that bedroom #4 was
Sanuel's. Wth the weapons so close to him a rational juror could
certainly have found actual or constructive possession.

1]

Sanuel next argues that the district court erroneously gave a
del i berate i gnorance i nstruction. The governnent responds that the
court did not give such an instruction. The court instructed the
jury as follows:

"Knowi ngl y" neans that an act was done voluntarily
and not because of m stake or accident.

"Intentionally" neans an the act was done with a
consci ous purpose to violate the | aw

A defendant can still be found to have acted
knowi ngly or intentionally if he closed his eyes on
purpose to avoid learning all the facts or | aw.

Sanuel had objected to this instruction.
The standard of reviewof a claimthat a jury instruction was
i nappropriate is whether the charge, as a whole, correctly stated

the law and clearly instructed the jurors on how to apply the | aw

to the facts before them U S. v. Lara-Vel asquez, 919 F.2d 946,

950 (5th Gr. 1990). The "willful blindness" charge is al so known
as the "deliberate ignorance" instruction. |1d. at 950-51. This
Court has consistently upheld such an instruction as |ong as
sufficient evidence supported its insertion into the charge. |[|d.

at 951.



The instruction is properly given when the facts support an
inference that the defendant subjectively knew his act to be
illegal and that he purposely contrived to avoid |earning of the
illegal conduct. 1d. at 952. "[T]he instruction is nothing nore
than a refined circunstantial evidence instruction properly
tailored to the facts of a case . . . ." 1d. at 951 (citation
omtted).

An erroneous deliberate ignorance instruction can be
prej udi ci al . Because such an instruction permts a conviction
without a finding that the defendant was actually aware that his

conduct was unlawful, the instruction "poses the risk that a jury

m ght convict the defendant on a | esser negligence standard -- the
def endant shoul d have been aware of the illegal conduct." 1d. at
951.

The sentence in the instruction referring to closing one's
eyes fits the definition of a deliberate ignorance instruction
The circunstances of the case, however, do not call for the
instruction. The governnent has identified no testinony that woul d
support an inference that Sanuel deliberately closed his eyes to
any fact or law, as the instruction states. This court's analysis,
then, | ooks to whether the chall enged sentence nakes the charge as
a whole an incorrect statenent of the law in the context of the
facts.

After the erroneous instruction, the district court addressed

t he counts agai nst Sanuel, stating that, to convict on the count of



possession of a firearmby a convicted felon, the jury nust find
t hat Sanuel "knowi ngly possessed a firearm" The court told the
jury that possession could be actual or constructive. "A person
constructively possesses sonet hi ng when he know ngly has both the
power and the intention to exercise authority or control over it,
either directly or through another, if he was not exercising
control at a particular tine."

As to the count of using a weapon in relation to a drug
trafficking crine, the court stated, "It is a drug trafficking
crinmre for anyone knowingly and intentionally to possess a
control |l ed substance with the intent to distribute it." A guilty
verdict requires the jury to find that "The Def endant possessed the
cocaine with the intent to distribute it; And the Defendant
knowi ngly used a firearmin relation to his possession of cocaine
with the intent to distribute it." The court further stated:

A person uses a firearmin relation to a crinme when

he had possession or control of a gun in a way that may

have facilitated his conm ssion of the crine. He does

not have to have shown the gun or fired it. Even if he

only had the opportunity or ability to show or fire the

gun to help himwth the crinme, that is enough.

Wthout any evidence that Sanmuel did close his eyes to
unl awful conduct, the jury would not have been able to take the
court's explanation that "[a] defendant can still be found to have
acted knowingly or intentionally if he closed his eyes on purpose"

and apply it to the know edge and intent elenents of the two

of fenses. The jury would not have attributed negligence, rather

-10-



than intent, to Sanuel. The deliberate ignorance was surpl usage.
It did not create the risk of prejudice.
|V

Sanuel further argues that the district court erroneously
refused to give a jury instruction that he had requested. The
refusal, he argues, deprived the jury of the opportunity to
consi der one of his defense theories.

The requested instruction read:

The defendant clains that the firearnms were hidden from

view -- one under a mattress, one under a bed, and one

under a dresser. If you find that the firearns were

hi dden from view, then nere presence in the house and

control over the house are not sufficient to show

possessi on. The governnment nust also present other

evi dence show ng consci ousness of guilt by the defendant.
Instead of the entirety of the foregoing, the district court gave
a portion of it at the conclusion of its instruction defining
constructive possession. It stated, "Mere presence where a firearm
may have been found is not sufficient.”

A trial court has substantial latitude in fashioning an

instruction that fairly and adequately covers the issues. U.S. V.

Al libhai, 939 F. 2d 244, 251 (5th G r. 1991), cert. deni ed, u. S.

., 112 S.Ct. 967 (1992). Wen a requested instruction has been
refused, we wll reverse for abuse of discretion when three
criteria are net: (1) the requested instruction was substantially
correct, (2) the actual instruction did not substantially cover the
sane substance, and (3) the failure to give the requested

instruction seriously inpaired the defense. U.S. v. Arditti, 955

-11-



F.2d 331, 339 (5th Cir. 1992), petition for cert. filed, 61

US LW 3171, No. 92-382 (Aug. 31, 1992).

First, the requested instruction is not correct in the context
of this case. Sanuel was not nerely present in the house. He was
in the bedroom inches fromtwo guns and feet froma third. His
def ense had been that it was not his bedroom which, if believed,
could have led the jury to conclude that he did not constructively
possess the guns. Proof of constructive possession, however, does
not require other evidence of consciousness of guilt. Smth, 930
F.2d at 1085. Second, the actual instruction correctly defined
constructive possession. |d.

Third, the instruction did not inpair the defense. Sanuel
argued to the jury that he did not have dom ni on over the house or
bedroom He argued that the guns were hidden. The governnent did
not prove that he actually knew that they were there. Samuel has
failed to show that the refusal of his requested instruction was
error.

\Y

Finally, Samuel argues that the evidence was insufficient to
support a finding at sentencing that one of the guns was stol en,
which finding resulted in a two-point increase in offense |evel.
This court reviews a Guidelines sentence to determ ne whether the
district court correctly applied the Guidelines to factual findings

that are not clearly erroneous. U.S. v. Mnthei, 913 F.2d 1130,

1133 (5th Gr. 1990). A clearly erroneous finding is one that is

-12-



not plausible in the light of the record viewed in its entirety.

Anderson v. Bessener City, 470 U. S. 564, 573-76, 105 S. Ct. 1504, 84

L. Ed. 2d 518 (1985). Legal conclusions regarding the Cuidelines
are freely reviewed. Manthei, 913 F.2d 1133. The district court
may consider any evidence that has "sufficient indicia of
reliability," including hearsay. US S G 8§ 6A1.3, comment.,;
Mant hei, 913 F. 2d at 1138. The PSR itself al so bears such indici a.
US v. AlIfaro, 919 F. 2d 962, 966 (5th Cr. 1990).

The PSR reported that one of the weapons found i n the bedroom
a "browning 9nm caliber pistol, serial nunber 245PP74484," was
stolen and recommended the two-1level increase. Sanuel objected,
claimng that he neither stole the gun nor knewthat it was stol en.

At sentencing, Sanuel did not pursue that objection, and he
does not on appeal. Instead, at sentencing as on appeal, Sanuel
obj ected that the evidence was insufficient to prove that the gun
actually was stolen. The court responded that, if Sanmuel had
objected earlier, testinony coul d have been heard on t hat questi on.
Nevert hel ess, a probation officer who was present vol unteered that
her office had a copy of a conplaint of the stolen weapon. The
court asked the probation officer if she would make a copy of the
conplaint for counsel. Counsel interrupted, asserting that, even
if the conplaint were produced, that would not prove that the gun
had been stolen. The court held the evidence sufficient.

The theft of the gun was reported in the PSR The probation

of ficer was apparently willing to produce a copy of the conplaint.

- 13-



The PSR, supported by a conplaint, is sufficiently reliable for the
district court to have concluded that the gun was stol en.
Vi
For the reasons we have stated in this opinion, the conviction
and sentence of Jimmy Rossi Sanuel is

AFFI RMED.
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