UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-2164
Summary Cal endar

PACE CONCERTS, |NC.,

Pl aintiff-Appellee
Cr oss- Appel | ant ,

VERSUS

JAMES TODD SM TH a/k/a LL COOL J,

Def endant - Appel | ant,
Cr oss- Appel | ee.

Appeals fromthe United States District Court
For the Southern District of Texas

CA H 91 2218
(March 25, 1993)

Bef ore H G3 NBOTHAM and SM TH and DeMOSS, Circuit Judges.
DeMOSS, Circuit Judge:”
| . BACKGROUND
In 1989, Janes Todd Smth ("Smth"), a nationally known
musi ci an who perforns under the stage nanme of "LL Cool J," entered
into negotiations with G Street Express, Inc. ("G Street"), a

concert pronoter, for the staging and pronotion of Smth's 1989

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



"Nitro Tour." Rush Productions, Inc., Smth's managenent conpany,
represented Smth in the negotiations. On April 12, 1989 Smth and
G Street executed an agreenent for a seven week tour.

Pursuant to the agreenent, G Street advanced suns to Smth to
cover initial tour expenses incurred before the first ticket
revenues were realized. G Street advanced a total of $337,000 to
Smth and his representatives, all of which was funded by Pace
Concerts, Inc. ("Pace"). G Street was to recoup, over the life of
the concert tour, the total anpbunt advanced; and additionally, was
to receive a certain percentage of tour receipts and a comm ssion
on expenses it incurred. Smth was to receive certain guaranteed
paynments and a percentage of tour receipts.

On August 28, 1989 representatives of Pace, Smth and G Street
attended a neeting in Houston, Texas. The "Nitro Tour" was not the
financial success that the parties had envisioned. As only two
weeks remai ned on the tour and a | arge anmobunt of the advance had
not been recovered, G Street sought to discuss both a nethod for
settling the deposit deficit and plans for the possible
post ponenent of the tour. The settlenent agreenent reached during
the August 28 neeting was nenorialized in a contract dated
Septenber 3, 1989 (the "Contract"). That docunent, signed on
Septenber 19, 1989, forns the basis for this action. G Street
assigned all of its rights under the Contract to Pace on May 25,
1990.1

1 W refer to G Street and Pace separately for purposes of
clarity; however, Pace, as successor to G Street, possesses all
of the rights that G Street had under the Contract.
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Under the terns of the Contract the parties agreed to extend
the tour beyond the final concert date of Septenber 3, 1989. Smth
was to work additional performance dates to be nutual |y agreed upon
by the parties, and G Street was to forestall imedi ate collection
of the deposit balance in an effort to recoup the deposit bal ance
t hrough future tour receipts. At the tinme of the neeting, G Street
had recovered $103, 444. 58 of the advance; consequently, the parties
fixed the ampbunt Smith owed at $233, 555. 42. The parties agreed
that if Smth failed or refused to perform or engaged other
pronoters, the $233,555.42 would be payable imediately.
Unfortunately, after Septenber 3, 1989, Smth did not have any nore
per f or mances. Pace, alleging that Smth failed to perform when
requested and that Smth engaged anot her tour pronoter, demanded
the return of the advance noney. Wien Smith failed to respond to
Pace's requests, Pace initiated this action for the return of the
advance.

After Smith filed his Answer to Pace's First Amended Ori gi nal
Conpl ai nt, Pace filed a notion for sunmary judgnent. The district
court granted Pace's notion, awardi ng to Pace the princi pal deposit
bal ance of $233, 555. 42, prejudgnent interest, postjudgnment interest
and attorneys fees.

Smth appeals fromthe granting of Pace's notion for summary
judgenent and the denial of his own cross notion for summary
judgnent. Smth presses his appeal on three fronts: (1) He asserts
that the Contract is anbiguous, (2) he argues that his affirmative

def enses of duress and | ack of consideration preclude the entry of



summary judgnent, and (3) he contends that he has not breached the
Contract. Smth also appeals fromthe district court's denial of
his cross-notion for summary judgnent.

Pace appeals from the district court's calculation of
prejudgnent interest, asserting that the proper rate of interest is
10% and not the 6% figure used by the district court.

1. STANDARD OF REVI EW

This court reviews the grant of a summary judgnent de novo,

using the sane criteria as the district court. MWalker v. Sears,

Roebuck & Co., 853 F.2d 355, 358 (5th Gr. 1988). Summary j udgnment

IS pr oper "if the pleadings, deposi tions, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent as

amtter of law. " Southnark Properties v. Charl es House Corp., 742

F.2d 862, 873 (5th Gr. 1984). \Wen a proper notion for sunmary
j udgnent i s made, a nonnovi ng party who wi shes to avoi d judgnent by
establishing a factual dispute nust set forth specific facts

showi ng that there is a genuine issue for trial. Fed. R Cv. P

56(c); Anderson v. Liberty Lobby, Inc., 477 U S. 242, 250, 106
S. . 2505, 2510, 91 L.Ed.2d 202 (1986).
[11. ANALYSI S
A, Contract Ambiguity
Smth initially argues that the district court's grant of

summary judgnent was i nproper because the Contract did not obligate



Smth personally to repay the deposit, or alternatively, that the
Contract was anbi guous with respect to any such obligation.?
The interpretation of contracts is a question of |aw which

this court reviews de novo. United States for the Use and Benefit

of Straus Systens, Inc. v. Assoc. Indemn. Co., 969 F.2d 83, 85 (5th

Cr. 1992). The district court held that the Contract was not
anbi guous. The principles guiding our determ nation of contract
anbiguity are well settled. A contract is not anbiguous nerely
because the parties disagree upon the correct interpretation or
upon whether it is reasonably open to just one interpretation.

DEEW, Inc. v. Local 93, Laborers Int'l Union, 957 F.2d 196, 199

(5th Gr. 1992); Childers v. Punping Sys., Inc., 968 F.2d 565, 569

(5th Gr. 1992). Mere di sagreenents of the parties as to the
meani ng of contract terns do not transformthe i ssue of lawinto an

i ssue of fact. D.EEW, Inc., 957 F.2d at 199.

If awitten instrunent is worded so that a court may properly
give it adefinite legal neaning or interpretation, the instrunent

is not anbiguous. Childers, 968 F.2d at 569; R & P Enter., Inc.

v. LaGuarta, Gavrel & Kirk, Inc., 596 S.W2d 517, 519 (Tex. 1980).

A contract is anbiguous only when the applicable rules of contract
interpretation | eave a genuine uncertainty as to which of two

meani ngs is the proper neaning. Universal CI1.T. Cedit Corp. V.

Daniel, 243 S.W2d 154 (Tex. 1951).

2 The Contract states the following: |In the event that,
(i) the Artist [Smth] fails or refuses to perform or (ii) the
Arti st engages anot her Tour pronoter, the unrecouped bal ance of
the deposit (as determ ned on Septenber 3, 1989) w |l be payabl e
to Pronoter [G Street]." Tr. at 186
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Texas | aw provi des that when a court construes a contract it
must look to the intent of the parties as expressed in the

contract. United States for the Use and Benefit of Straus Systens,

Inc., 969 F.2d at 85; Phillips v. Inexco Gl Co., Inc., 540 S. w2d

546, 548 (Tex. Cv. App.--Tyler 1976, wit ref'd n.r.e.). In a
determ nation of the parties' intent, it is the objective intent,
and not the subjective intent, which controls. When the court

finds that a contract is unanbiguous the instrunment alone is taken

to express the intent of the parties. Swam nathan v. Swiss Air

Transport Co., Ltd., 962 F.2d 387, 389 (5th Gr. 1992); Shelton v.

Exxon Corp., 921 F.2d 595, 603 (5th Cr. 1991); Fuller v. Phillips

Petrol eum Co., 872 F.2d 655 (5th Cr. 1989).

Wth these principles in mnd, we agree with the district
court that the Contract is unanbiguous. The Contract is reasonably
susceptible to only one interpretation. The parties clearly
contenplated that Smth woul d return the remai ni ng deposit bal ance.
Moreover, Smth admtted in his Answer that he "was to refund the
nmoni es advanced. " Parties are bound by adm ssions in their

pl eadi ngs, and facts admtted in pleadings are no | onger at issue.

Davis v. A.G Edwards, 823 F.2d 105, 108 (5th Cr. 1987).

G Street was to recoup the bal ance through concert receipts if
any concert dates materialized after Septenber 3, 1989. \Wet her
Smth agreed to and perforned at future concert performances
affected only the manner in which Pace was to recover its noney,
not whether Smith in fact owed Pace a sum of nopney. If Smth

failed or refused to perform or if Smth engaged other tour



pronoters, then he was to repay the balance imedi ately. The
Contract | anguage clearly sets out these conditions for repaynent;
contrary to Smth's assertions, neither the terns nor the
obligation to repay are anbi guous.

Smth's final ar gunent wth respect to the proper
interpretation of the parties' agreenent is that the Contract does
not represent the entire agreenent between the parties. He argues
that to understand the entire agreenent, one nust |ook at the
parties' previous April 12 agreenent and their course of
performance under that agreenent. Again, we find Smth's argunent
meritless. A witten contract is presuned to enbody the entire
agreenent between the parties. Previous or inconsistent
agreenents, whether oral or witten, are inadmssible to vary the

terns of the witten contract. N. KK Parrish, Inc. v. Southwest

Beef Indus. Corp., 638 F.2d 1366, 1368-69 (5th Cr.), cert. denied,

454 U. S. 1047 (1981); Hubacek v. Ennis State Bank, 317 S. W 2d 30,

32 (Tex. 1952). Simlarly, it is inproper for a court to look to
course of performance to determ ne contractual intent if the court
has not nmade a finding of anbiguity. Shelton, 921 F.2d at 603.
Because Smth has not brought any evidence forth to show that the
parties intended otherw se, and because there is no provision in
the Contract that incorporates other docunents by reference, we
take the Contract as conprising the entirety of the agreenent

bet ween the parties.



B. Affirmative Defenses
1. Duress

Smth next contends that even if the Contract unanbi guously
purports to bind him to certain obligations, any obligations
appearing in the Contract were i nproperly forced upon him As such,
he argues, he is not bound by those contractual obligations.
Specifically, Smth asserted in his Answer that, during the
parties' August neeting, G Street threatened to cancel all future
tour dates unless Smth agreed to the terns of the Contract.

In order to prevail on a duress clai munder Texas |aw, a party
must prove the following: (1) a threat to do sone act that the
party threatening the act has no legal right to do, (2) sone
illegal exaction or sone fraud or deception, (3) an inmm nent
restraint that destroys the free agency of the threatened party,
and (4) the threatened party nust have no neans of present

protection fromthe threat. Lee v. WAl -Mart Stores, Inc., 943 F. 2d

554 (5th CGr. 1991); Sinpson v. MBank Dallas, N A, 724 S.W2d 102,

109 (Tex. App.--Dallas 1987, wit ref'd n.r.e.). Wat constitutes
duress is a question of lawfor the courts; however, whether duress
exists in a particular case is a question of fact dependent upon

the circunstances of the case. WMathews v. Mt hews, 725 S. W 2d 275,

278 (Tex. App.--Houston [1st Dist.] 1986, wit ref'd n.r.e.).

In light of the elenents of the duress defense and the
undi sputed facts inthis case, we find that Smth failed to present
any genuine fact issue. Smth failed to bring forth evidence on

the el enents of duress; as such, he cannot prevail on this theory.



Smth admtted in the trial court that the Contract was not signed
until Septenber 19, 1989, well after the Septenber 3, 1989
conclusion of the tour. Because the Contract was not signed until
after all of the tour dates were conpleted, any threat allegedly
made by G Street to cancel the "remai ni ng" concert dates woul d have
been utterly inpotent, and could have had no coercive effect.
Smth neither pleaded nor brought forth any evidence show ng
how such a threat could have operated as an inmmnent restraint
whi ch overbore his free agency. Smth also failed to show how he
| acked the present neans to protect hinself from this alleged
threat. Moreover, Smth's ratification of the agreenent after the
cessation of any threat or duress precludes his use of duress as a

defense to the contract. See United States v. MBride, 571 F.

Supp. 596, 613 (S.D. Tex. 1983).
2. Lack of Consideration

Smth next asserts that the Contract is not binding or
enforceabl e because it is not supported by consideration. Smth
argues that he and G Street entered into a prior concluded
contract, and then entered into a subsequent contract on the sane
subject matter at variance with or contradictory to the prior
contract, wthout new consideration; therefore, the subsequent
Septenber 3, 1989 contract is of no legal force or effect. Bates

Gain Co. v. Cassidy, 225 S.W2d 1018, 1019 (Tex. G v. App.--Dallas

1949, wit ref'dn.r.e.). GStreet, Smth clains, did not pay any

addi tional noney, gave no additional consideration, and did not



assune any obligation that it was not already bound to perform
under the previous April 12 contract. W do not agree.

The Contract specifically provides that: (1) G Street would
pronote additional "Nitro Tour" performances after the Septenber
3rd conclusion of the original tour, (2) G Street would forego
i mredi ate collection of the remaining deposit balance and woul d
carry over the $233,555.40 as a deposit for the tour extension, and
(3) GStreet would seek i mredi ate repaynent only if Smith fail ed or
refused to perform or engaged other tour pronoters. Smth agreed
to perform additional tour dates in exchange for G Street's
prom ses. These reciprocal prom ses are sufficient consideration

to support the Contract. Newitt v. Canden Drilling Co., 552 S. W 2d

928, 932 (Tex. G v. App.--Corpus Christi 1977, no wit).
C. Breach of Contract

In his final argunent, Smth contends that even if he had an
unanbi guous personal obligation to repay the deposit bal ance, such
an obligation never attached because he never breached the
Contract. Smth argued below that the Contract required himto
perform only on nutually agreed dates and no dates were agreed
upon; therefore, his failure to agree to or to performon any dates
after Septenber 3, 1989 did not trigger his obligation to repay the
deposit. We, along with the district court, do not share this
view. The clear terns of the Contract gave Smth an option--pay or
play. Smth did neither. He declined to schedule or play further

performances, and he steadfastly refused to remt the deposit
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bal ance upon Pace's request; therefore, he was obligated under the
Contract to repay the bal ance of the deposit.

The Contract also provided that if Smth engaged ot her tour
pronoters, then the deposit was due immediately. Smth admitted in
hi s Answer that he engaged ot her tour pronoters. Just as Smth was
bound by his adm ssion of personal Iliability on the deposit
bal ance, he is also bound by his adm ssion that he hired other
pronmoters. Smth argues that his hiring of other tour pronoters
does not constitute a breach because he hired those pronoters for
anot her tour that commenced after the end of the "Nitro Tour."
Smth's creative argunent, however, renders neaningless the
Contract |anguage prohibiting Smth from hiring other pronoters.
Courts construing a contract "examne the entire i nstrunent so that
none of the provisions will be rendered neaningless."” R &P

Enter., Inc., 596 S. W2d at 519; Sout hl and Rovyalty Co. v. Pan

Anerican Petroleum Corp., 378 S.W2d 50 (Tex. 1964). This | ast

argunent, which ignores the straightforward |anguage in the
Contract, is not persuasive.
D. Pace's Challenge to the Prejudgnent Interest Rate
Pace argues on «cross-appeal that the district court
incorrectly calculated prejudgnent interest at a rate of six
percent (6% and asserts that the proper neasure of interest is ten
percent (10%. If the sum payable is ascertainable from the
contract, clains for prejudgnent interest are governed by Tex. Rev.
Cv. Stat. Ann. art. 5069-1.03 (Vernon 1987) which provides,

When no specified rate of interest is agreed
upon by the parties, interest at the rate of
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si x percent per annum shoul d be all owed on al
accounts and contracts ascertaining the sum
payabl e commencing on the thirtieth (30th) day
from and after the tinme when the sumis due
and payabl e.

Texas | aw thus permts prejudgnent interest on contracts at a
rate of six percent when those contracts provide the conditions
upon which liability depends and fix a neasure by which the sum
payable can be ascertained with reasonable certainty. Perry

Roofing Co. v. Qcott, 744 S.W2d 929, 930 (Tex. 1988); La Sara

Gain Co. v. First National Bank of Mercedes, 673 S.W2d 558, 567

(Tex. 1984).
I f the sum payable is not ascertainable from the contract,
equity may provide prejudgnent interest at the rate specified in

Tex. Rev. Cv. Stat. Ann. art. 5069-1. 05. Perry Roofing Co., 744

S.W2d at 930; Cavnar v. Quality Control Parking, Inc., 696 S. W 2d

549, 554 (Tex. 1985). The rate specified under Tex. Rev. Cv.
Stat. Ann. art. 5069-1.05 is ten percent conpounded daily, and it
is that rate that Pace argues is proper in this case. Pace bases
its contention on the fact that the determ nation of the precise
out st andi ng bal ance woul d require an extrinsic anal ysis of net tour
receipts. Such an analysis, Pace concludes, would take the
Contract outside of art. 5069-1.03. W disagree.

Courts that have applied the higher rate have done so when
they have found that the contract does not contain facial
provi sions, |anguage, or terns which give guidance in determning

damages. University Sav. Assn. v. Burnap, 786 S.W2d 423, 427

(Tex. Cv. App.--Dallas 1990, no wit); Rauscher Pierce Refsnes,
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Inc. v. Koenig, 794 S.W2d 514 (Tex. Cv. App.--Corpus Christ

1990, wit denied); R o Gande Land & Cattle Co. v. Light, 758

S.W2d 747 (Tex. 1978).

The Contract clearly sets out the conditions upon which
liability depends; furthernore, it fixes a neasure by which the sum
payabl e can be ascertained with reasonabl e certainty. The Contract
fixes the deposit balance at $ 233, 555. 42. Because that figure
represents the exact neasure of contractual damages awarded in this
case, the Contract states with exact precision the sum payable.
Even if that were not true, the Contract still would neet the
requi renents of art. 5069-1.03. The Contract specifically states
that the deposit balance is to be reduced, if at all, by suns
recouped through tour receipts gained after Septenber 3, 1989. As
such, the Contract contains facial provisions which give clear
gui dance in determ ning danmages. Accordingly, we affirm the
district court's cal cul ation of prejudgnent interest at six percent
per annum

V.  CONCLUSI ON

We find no nerit in the remaining contentions of the parties.

For the foregoing reasons we AFFIRM the decision of the district

court in all respects.
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