UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2118

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,
vVer sus

JOSE MARI A GONZALES, M GUEL RAM REZ- LOPEZ,
and JOSE RAM REZ DELOSANTOS

Def endant s- Appel | ant s.

Appeals fromthe United States District Court
for the Southern District of Texas
(CR H 91 75-4;07;08)

(May 18, 1993)
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EDITH H JONES, G rcuit Judge:
I
Def endants appeal their convictions on drug-related
charges. A jury found the three defendants guilty of conspiracy to
possess with intent to distribute nore than five kilograns of
cocaine in violation of 21 USC 8§ 846, 841(a)(1l), and (b)(1) (A,

and possession of nore than five kilograns of cocaine with intent

* . Local Rule 47.5 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the
basis of well-settled principles of | awinposes needl ess expense on
the public and burdens on the | egal profession.” Pursuant to that
Rule, the Court has determned that this opinion should not be
publ i shed.



to distribute it in violation of 21 USC § 841(a)(1) and (b)(1) and
18 USC § 2. The jury additionally found defendant Jose Maria
Gonzales guilty of carrying a firearmduring and in relation to a
drug trafficking crinme in violation of 18 USC § 924(c)(1). Each
received a mninmmten-year termof inprisonment. W affirmthe
convi cti ons of Gonzal es and Jose Ram rez Del osantos and reverse the
conviction of Mquel Ram rez-Lopez.

On April 17, 1991, Rol ando Graz, a confidential informant
working with the DEA, and undercover special agent Boudreau net
wth Felipe Hernandez, Cuauhtenoc Mnoz, and Jose Vasquez to
di scuss the purchase of thirty kilograns of cocaine. Vasquez
contacted Marciano Parrett to see if that mnuch cocaine could be
obtained. Parrett in turn contacted defendant Gonzales to see if
Gonzales could get it. On April 23 Gonzales said he could supply
t he requested cocai ne.

That day, G az, Vasquez, and Hernandez went to Gonzal es
house and car repair shop at 14440 Renault in Houston. Gonzales
told Gaz that six kilograns would arrive shortly. Subsequently,
defendant Jose Ramrez Delosantos arrived in his pickup with
def endant M guel Ram rez-Lopez as his passenger. Gonzales told
Parrett that the cocaine had arrived and went out to speak with
Del osantos. Wth Del osantos and Ramrez close by, Gonzales told
Parett to get the "material." Parrett renoved a white box fromthe
passenger side of the truck bed and took a half kilogram bag of
cocaine fromit, concealing it. Fromthe house, G az observed the

white box being passed anong Ram rez, Delosantos, and Gonzal es.



Parrett then took the hal f-kilogrambag into the house for Gaz to
inspect it. Wen Gaz indicated dissatisfaction with the cocai ne,
Parrett went outside and returned with the white box that contained
the remai nder of the six kilogranms. The defendants all renained
outside the entire tinme.

After Parrett returned to the house wth the remai nder of
the cocaine, DEA agents arrested the defendants. DEA Agent
McCorm ck, wearing a clearly identified police raid jacket, found
Ram rez and Del osantos crouching by the pickup. Anot her agent
found a | oaded sem -automati c handgun in Gonzal es' boot.

Al t hough Gonzal es clainmed he carried the gun because he
had been "ripped off" in the past, a character witness at tria
indicated that she had never seen Gonzales carry a gun.
Del osant os, al one anong the defendants, took the stand in his own
behalf. He clained that he had nmet Ramirez only six days before
and that he had never net Gonzales. He said that he nmet Ramrez
through a friend that was trying to get ammesty for Ram rez t hrough
the INS. He said he was letting Ramrez stay at his house because
Ram rez did not have a place to live. Delosantos said that he had
gone to Gonzal es' repair shop to see about buying a truck and that
Ram rez had cone along for the ride.

Followng trial, the jury returned verdicts of guilty
agai nst each of the defendants for each count charged. They now
appeal, claimng the evidence was insufficient to convict and

al l eging various defects in the trial. The facts surrounding the



clainmed defects in the trial wll be discussed as they are
addressed bel ow.
I
Appel | ants each chal | enge the sufficiency of the evidence
uphol ding their convictions. W may reverse for insufficiency only
where no rational jury could find the appellants guilty beyond a

reasonabl e doubt based on the evidence presented. United States v

Fox, 613 F2d 99, 101 (5th Gr 1980). The court views the evidence
and the inferences reasonably to be drawn formit in the |ight nost
favorable to the governnent. [d.

To support the conspiracy conviction, the governnent nust
show. (1) the existence of an agreenent between two or nore peopl e;
(2) appellant's know edge of the agreenent; and (3) appellant's

voluntary participation in the conspiracy. United States Vv

Sacerio, 952 F2d 860, 863 (5th Cr 1992). To support the
possession conviction, the governnent nust prove that the
appel lants know ngly possessed the <cocaine wth intent to
distribute it. | d. Constructive possession exists when the
def endant has ownershi p, dom nion, and control over the contraband
itself, or the vehicle in which it was concealed. Id.
A

The evi dence agai nst Gonzal es was the strongest of the
three. Gonzal es said that he could obtain the cocaine. The entire
transaction was conducted at his house. Gonzal es indicated the
time it would arrive. Wen it arrived, he instructed Parrett to

get it fromthe truck. Gonzal es had a | oaded sem -autonmatic pi stol



in his boot when the agents arrested him Al of these facts belie
Gonzal es' claimthat he was sinply present at the scene of a drug
transaction. The jury was free to concl ude that Gonzal es was up to
his neck in this drug deal and that he carried the gun to protect
t he transacti on.
B
The evi dence agai nst Del osantos i s weaker, based as it is
nmore on inference, but is still sufficient to convict him
Del osantos was the owner and driver of the truck that arrived at
the tinme and pl ace that Gonzal es said the drugs would arrive. Wen
Del osantos drove up to the house, (Gonzales said that the cocai ne
had arrived. The cocaine was then taken from his truck after
Gonzales told Parrett to get the "material." Wen the agents swept
down on the scene, Del osantos crouched by his truck as if to avoid
detection and arrest. This was evidence sufficient to establish
his involvenent in the conspiracy and his possession of the
contraband. W cannot say that a rational jury could not find him
guilty beyond a reasonabl e doubt.
C
As the governnent acknow edges, the evidence against
Ram rez was t he weakest of the three. Presence at the scene of the
crinme is one factor that the jury may consider to support a
conviction, since it is unlikely that a drug dealer would allow

soneone not associated with the deal to be present. United States

v _Chavez, 947 F2d 742, 745 (5th Cr 1991). However, it is settled

that nmere presence at the scene of the crinme and cl ose associ ati on



wth the conspirators will not support a conviction. United States

v Gallo, 927 F2d 815, 820 (5th Gr 1991).

It is hard to tease a general principle from the drug
conspiracy cases i nvol ving sufficiency of the evidence cl ai ns si nce
the cases are inevitably fact-specific. Nevertheless, this court
has refused to uphold conspiracy convictions where the quantum of
evi dence against the defendant was arguably greater than that

agai nst Ramrez. United States v Sacerio, 952 F2d 860 (5th Cr

1992) (defendant rode in car containing cocaine; rented hotel room
i n which cocaine was found; and phone calls to drug dealers were

made fromhis roon); United States v Gardea Carrasco, 830 F2d 41

(5th CGr 1987) (defendant rode with conspirator to airport and
hel ped unl oad suitcases containing cocaine; conspirator visited
defendant's house on two occasions; and conspirator took three
suitcases that resenbled confiscated suitcases into defendant's

house); United States v Jackson, 700 F2d 181 (5th Gr 1983)

(defendant joined conspirators at restaurant; and seened "very
wat chful " of the comngs and goings at the restaurant); but see

United States v Chavez, 947 F2d 742 (5th Gr 1991) (uphol ding

conviction of defendant who was discovered in repair shop after
busi ness hours; net not with enployees but with drug deal ers; and
was present where 336 kil ograns of cocai ne were bei ng unl oaded).
The conspiracy evi dence agai nst Ramrez was thin. He was
a passenger in Delosantos' truck. He may have handled a box
simlar to one containing cocaine. The jury may also have

di sbeli eved Del osantos' story that he had only net Ramrez a few



days before and yet had permtted himto ride along to a drug deal .
Al so, Ram rez crouched beside the truck with Del osantos as agents
swept in to arrest them which nmay have indicated a consci ousness
of guilt.

On the other hand, Ramrez never engaged in any
di scussion about the <cocaine wth the informant or the
conspirators. Jackson, 700 F2d at 185. H s name was never
mentioned in the pre-transaction discussions. The cocai ne was
concealed the entire tine. Although there was sone suggestion that
Ram rez may have briefly held the box containing the cocai ne, he

did not open it or observe its contents. Gardea Carrasco, 830 F2d

at 45. The drug transaction itself and all discussions about the
drug transaction took place inside the house, away from Ram rez.
There was no evidence that he knew anything about those
conversati ons. I d. And unli ke Del osantos, he did not own or
operate the vehicle that brought the drugs.

In fact, so weak was the evidence agai nst Ramrez that
Judge Hoyt indicated at the end of the presentation of the evidence
that if the jury returned a guilty verdict against Ramrez, he
woul d enter a judgnent of acquittal. Nevertheless, when Ranmrez
asked for a judgnent of acquittal upon presentation of the evidence
Judge Hoyt denied the notion because the presentence report
indicated that Ramirez was not the defendant's real nane and
because there was sone evidence that Ramrez had held the box

contai ni ng the cocai ne. W believe Judge Hoyt's initial inpression



was right; there was insufficient evidence of Ramrez' know ng
participation in a conspiracy.

The conviction of Ramrez for possession with intent to
distribute the cocaine is defective. The governnent had to show
beyond a reasonabl e doubt that Ramrez had at |east constructive
possession of the cocaine. Ramrez did not own the truck in which
the cocaine was transported. Ramrez was a passenger who did not
exerci se dom nion or control over the vehicle. Sacerio, 952 F2d at
863. Although he may have briefly handled a box simlar to one
containing the cocaine, there was no evidence that he knew of its
contents. A reasonable jury nust have had a reasonabl e doubt about

his guilt. United States v Mreno-H nojosa, 804 F2d 845, 847 (5th

Cir 1986) (evidence that defendant rode along on trip he may have
known was i nproper; had $200 cash; was tw ce before convicted; and
m srepresented his friendship to drug dealer after his arrest; was
insufficient to establish possession). The evidence was
insufficient to convict him for possession wth intent to
di stribute.

Because we reverse Ram rez' convictions on insufficiency
of the evidence, it is unnecessary to consider his other clains of
defects in the trial.

1]

The remai ning two appel |l ants assert that the trial court
inproperly limted cross-exam nation of key governnent witnesses in
violation of their Sixth Amendnent right to confront the wtnesses

against them The contention is neritless.



The trial court imted cross-exam nationinthree areas:
1) DEA intervention on behalf of informant Graz in prior arrests
not resulting in convictions; 2) the maxi num sentence facing the
testifying co-appellants; and 3) the co-appellants' understandi ng
of the governnent's intent to request a downward departure in their
sentences. The limtation, contends the appellants, prevented t hem
fromadequat el y expl ori ng possi bl e bias the witnesses m ght have in
testifying agai nst them

However, in each area noted by the appellants, the trial
court permtted cross-exam nation sufficient to allowthe jury to

evaluate their reasons for testifying. United States v Andrew, 666

F2d 915, 925 (5th Cr 1982). Gaz, for exanple, was extensively
cross-exam ned on how nuch noney he had been paid by the DEA
Simlarly, defense counsel <cross-examned the testifying co-
conspi rators about prior convictions and about the terns of their
pl ea agreenent. The court did not abuse its discretioninlimting
the cross-examnation as it did. Id.

Finally, Delosantos conplains that one of Gonzales'
character w tnesses incul pated him by saying that she had known
Del osantos for awhile. The trial court did not allow Del osantos to
cross-examne the witness, Cruz Perez. Perez nerely said that she
had known Del osant os, but that she had no know edge of any busi ness
rel ati onshi p between Gonzal es and Del osantos. Since the testinony
did not incul pate Del osantos, he had no Sixth Amendnent right to

Cross-exam ne the w tness.



The trial court instructed the jury that it could infer
know edge in the case by evidence that the "defendant deliberately
cl osed his eyes to what woul d ot herw se have been obvious to him™"
Gonzal es and Del osantos argue that the evidence was insufficient to
justify this instruction.? Since neither of these appellants
objected to this deliberate ignorance instruction, the court

reviews it for plain error. United States v Maceo, 947 F2d 1191,

1198 (5th Gr 1991). That is, the court corrects only particularly
egregious errors that seriously affect the fairness, integrity, or
public reputation of judicial proceedings and result in a
m scarriage of justice. Id.

A deliberate ignorance instruction is appropriate where
(1) the defendant was subjectively aware of a high probability of
illegal conduct; and (2) the defendant purposely avoi ded | earning

of the conduct. United States v Q ebode, 957 F2d 1218, 1229 (5th

Cr 1992). W have repeatedly cautioned, and we do so agai n, that
because of the potential for abuse, a deliberate ignorance
instruction should be given only where the evidence clearly
warrants it.

The governnment concedes that the evidence supporting the
instruction was "sparse." However, there was sone evidence
supporting each el enent as to Del osantos, including the facts that

he claimed to know nothing about a box he transported, never

1. Technically, this point of error could be held waived by
Gonzal es because, although he identified it as a separate argunent,
the text portion of his brief contained no discussion or
authorities on it.

10



entered the house where the transacti on occurred, and denonstrated
sone consci ousness of guilt by crouching to avoid detection. Wth
regard to Conzales, of <course, the evidence showed direct
i nvol venent and know edge, and the instruction was not pointed at
hi m In the absence of an objection from the appellants, these
facts were sufficient to avoid a mscarriage of justice in the
delivery of the deliberate ignorance instruction. There was no
plain error in the instruction.
\Y

Gonzal es and Del osant os next assert that the prosecutor
made i nproper closing remarks. Under the Due Process d ause,
prosecutors nust refrain from using inproper nethods to obtain a
conviction. This responsibility extends to closing argunents at
trial. In instances where the appellants have nade a
cont enpor aneous objection to a closing argunent, the standard of
review is whether the remarks were inproper and whether they
prejudicially affected substantial rights of the defendant. United

States v Castro, 874 F2d 230, 232 (5th Cr 1989). Where no

objection was nmade, the court reviews for plain error. United

States v Carter, 953 F2d 1449, 1460 (5th Cr 1992).

The appel lants assert first that the prosecutor m sled
the jury about the burden of proof. |In his opening argunent, the
prosecutor argued that, as a matter of "conmmopn sense,"” to acquit
the appellants the jurors wuld have to believe that the
governnent's witnesses all lied. As a comment on the burden of

proof, this was w ong.

11



The incident is reviewed for plain error since the
appellants did not object to it. This court recently found no
plain error in asimlar line of argunent by a prosecutor. United

States v Diaz-Carreon, 915 F2d 951, 957 (5th Cr 1990). The

prosecutor's remarks here were al so sal vaged to sone extent by his
prefatory coment that he was speaki ng "about commobn sense things,"
not about the formal burden of proof. The chances that his remark
msled the jury as to the real burden of proof are slim

After defense counsel attacked the credibility of the
governnent's w tnesses, saying that the paid informant had |ied

"through his teeth," the prosecutor | aunched a vi gorous defense of

their credibility in his rebuttal. The prosecutor argued that the
def ense woul d have the jury believe that "everybody . . . are scum
bags at best . . . and the DEA, the people that work for the DEA .

they're liars and perjurers."” The defense made no objectionto
this remark. It is hard to see how it so poi soned the atnosphere

of the trial as to anount to plain error.

Next, the appellants conpl ain of the prosecutor's appeal
to the jury to act as the conscience of the comunity. However,
this argunent too was partly in response to an argunent nade by the
def ense. The prosecutor told the jury: "And it's common
know edge--and every one of you--we can't pick up a paper, we can't
turn on our television, we can't turn on a radio, we're not safe in
our hones, and what is the cause of it? |It's because of crim nal
conduct, and this right here is the source of 90 percent of it

(indicating)." He went on to describe how drugs are "cutting out

12



t he underpinning of our whole society, our education system is
going to hell, our children.” Such argunents are not categorically

inperm ssible. United States v Brown, 887 F2d 537, 542 (5th G

1989) (appeals to the jury to be conscience of the comunity not
i nperm ssible unless calculated to inflane). The trial court
sustai ned an objection to this argunent but did not give alimting
i nstruction because only parts of it were objectionable. Although
the remarks were in part excessive, it is hard to see how, given
the evidence against Gonzales and Delosantos, they affected
substantive rights. Moreover, the trial judge was better
positioned than this appellate court to determ ne whether such
remarks were inflammatory in the context of the trial.

Finally, the appellants point to a statenent by the
prosecutor that the ten-year sentence for two of the wi tnesses was
"no great deal." No objection to this remark was nade at trial
The appellants had an adequate opportunity to cross-exam ne the
W t nesses about the nature of their deal with the governnent.
Moreover, the remark was not deceptive because the sentence was
within the Guidelines range. There was no plain error in allow ng
t he remark.

Vi

After trial, one of the jurors, Ms. Janet Stenier, told
the United States Attorney's Ofice that another juror had
interpreted "inaudible" portions of the tape introduced into
evi dence. The Spani sh-speaking juror had transl ated the inaudible

portion as saying, "the cocaineis comng fromPorter." Del osantos

13



lived in Porter, Texas, and he and Ramrez were com ng fromPorter
on the day of the arrests.

Based on this incident, the appellants noved for a new
trial or for the opportunity to interview the jurors because it
appeared they had been exposed to extrinsic material. The trial
court denied the notions. The denial is reviewed for abuse of

di scretion. United States v Ortiz, 942 F2d 903, 913 (5th Cr

1991).

The appel | ants argue that the juror's transl ati on anounts
to extrinsic evidence that deprived them of the opportunity to
conduct cross-examnation, offer evidence in rebuttal, argue the
significance of the information to the jury, or request a curative

instruction. United States v Navarro-Garcia, 926 F2d 818, 823 (9th

Cir 1991). \Were the jury has been exposed to such information,
the defendant is entitled to a new trial "unless there is no
reasonabl e possibility that the jury's verdict was influenced by
the material that inproperly cane before it." Otiz, 942 F2d at
913. The governnent counters that under Federal Rule of Evidence
606(b) jurors may not testify about internal matters, such as
whet her another juror was drunk during deliberations. Tanner v

United States, 482 US 107, 117 (1987). Thus, Steiner would not be

conpetent to testify if a hearing were hel d.

Appel l ants' argunent nust fail. The tape recording
itself was not extrinsic evidence; it was properly admtted. The
only question is whether a juror's interpretation of that evidence

constituted extrinsic testinony. 1In considering and interpreting

14



evi dence before them it is beyond dispute that jurors may bring
their own personal experiences and know edge to bear. Navarr o-
Garcia, 926 F2d at 821. Surely the juror's know edge of Spanish is
a part of his personal experience, which he inevitably brings to
bear on the evidence before him That personal experience is not
extrinsic, but intrinsic, to the jury's deliberations.

That the juror conmunicated his know edge to the other
jurors may have been inproper, but it is not an inpropriety rooted
in the extrinsic evidence. Otiz, cited by appellants, is
i napposite, because there was no question that there was an
all egation that extrinsic evidence had been brought into the jury
room and the testinony was necessary to exam ne where it canme from
and what influence, if any, it mght have had. Here, by contrast,
the tape recording was in evidence and the only additional
i nformati on was provi ded by the Spani sh-speaking juror. The court
needed no further information to determ ne that the unauthorized
translation related solely to the jurors' deliberations and was
shielded frominquiry under Rule 606(b). Accordingly, the court
did not abuse its discretion in denying the notion for newtrial or
request to have a hearing on the incident.

VI |

The convictions of Gonzal es and Del osant os are AFFI RVED

The conviction of Ram rez for conspiracy and possession with i ntent

to distribute is REVERSED
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