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PER CURI AM !

Beni gno Ricardo Lopez appeals his conviction for aiding and
abetting in the acquisition of firearns by m srepresentation, and
for wunlawful possession of a firearm by an illegal alien,
contending, inter alia, that there was insufficient evidence to
support the convictions. He also objects to the court's assessnent
of a $22,000 fine. Because the court inposed a § 5E1.2(i) cost of

incarceration fine wthout first inposing a 8 5E1.2(a) punitive

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that rule, the court has determ ned that this opinion
shoul d not be publi shed.



fine, we VACATE the fi ne and REMAND for resentenci ng; otherw se, we
AFFI RM
| .

From COctober 1990 through July 1991, Bureau of Al cohol,
Tobacco, and Firearns (ATF) agents |earned that Fulton Stevens, a
convicted felon, had purchased a mninmum of 42 firearns.? On the
morning of July 9, Jims Pawn Mart inforned the agents that
St evens, acconpani ed by Lopez and Oscar Medina GQuitierrez (Medi na),
had purchased three firearnms, and were travelling by taxicab in
search of nore. Accordingly, the ATF agents forned a surveill ance
team They went to Don's Pawn Mart and were told that they had
just m ssed Stevens. Advised that Stevens was headed for Mson's
Pawn Mart, they called and asked the nmanager to detain him After
Lopez, Medina, and Stevens exited the store, the agents arrested
Stevens, and seized a paper bag containing firearns. Because
Stevens incrimnated his conpanions, the agents asked Medi na and
Lopez to acconpany themto the ATF office. For conveni ence, agent
Brown and Lopez travelled in the taxicab. Brown noticed a bl ue-
green not ebook on the seat; Lopez explained that it was his "fare
book". Brown brought it to an agent in the ATF office. The
entries included listings of firearns. A subsequent handwiting
analysis verified that all but one of the entries had been witten

by Lopez.?3

2 The seller nust report nultiple purchases of firearnms within
a short period of tine to the ATF.

3 That entry consi sted of Medi na's address and t el ephone nunber.



During his interview, Lopez stated that he was a taxicab

driver, who was transporting Stevens and Medina to several "gun
shops". He explained that he knew Stevens personally, and had
taken himto purchase firearns in the past. He stated that Mdina
was visiting from New YorKk. Lopez admtted that he was in the
United States illegally, having once been previously deported. A
conput er records check di scl osed that Lopez, a native of Honduras,
was deported to Mexico in 1982.

Lopez's interviewwas interrupted because agents | earned from
Stevens of firearns in Lopez's residence. Lopez, acting surprised,
signed a consent form and acconpanied agents to his residence.
Upon entering the house, Lopez infornmed the agents that he thought
he knew of the location of the firearns, and directed the agents to
one of the bedroons, in which the agents found the firearns and
ammuni ti on.

Lopez was charged in a two count indictnment with the of fense
of aiding and abetting the making of a false representation in
connection with the acquisition of a firearm in violation of 18
US C 88 2, 922(a)(6), and illegal possession of a firearmby an
alienillegally in the United States, in violation of 18 U S.C. 8§
922(g)(5). A jury found Lopez guilty on both counts. The court
sentenced him inter alia, to concurrent ternms of 12 nonths, a

speci al assessnment of $100, and a fine of $22, 000.



1.

Lopez contends that the court inproperly admtted the "fare
book"; that there was insufficient evidence to support both
convictions; and that the court erred in inposing a $22,000 fine.

A

Lopez contends that the "fare book" should not have been
admtted into evidence because the search of Lopez's cab and
resulting seizure was violative of the Fourth Arendnent. Al t hough
Lopez was notified that the governnent intended to offer the "fare
book" into evidence, he did not file a notion to suppress, as
required by Fed. R Cim P. 12(b)(3) or otherwi se object to its
adm ssion. "[l]ssues raised for the first time on appeal are not
reviewable ... unless they involve purely legal questions and
failure to consider them would result in manifest injustice".
United States v. Kelly, 961 F.2d 524, 528 (5th Gr. 1992) (internal
gquotations and citations omtted). The record does not reflect
whet her Lopez consented to the search and seizure. Accordingly,
unresol ved fact questions preclude review

B

Lopez mai ntains that the evidence was i nsufficient to support
a conviction on either count. Lopez noved for a judgnment of
acquittal at the close of the governnent's case; however, he fail ed
to renew his notion at the close of the evidence in accordance with
Fed. R Cim P. 29(a). Accordingly, we review only for plain
error, see United States v. Pruneda-CGonzal ez, 953 F.2d 190, 193
(5th Gr.), cert. denied, ___ US |, 112 S. C. 2952 (1992),



reversing only if the record is "devoid of evidence pointing to
guilt, or ... because the evidence on a key el enent of the offense
was so tenuous that a conviction woul d be shocking”. United States
v. Pierre, 958 F.2d 1304, 1310 (5th CGr.) (en banc) (internal
quotations and citations omtted), cert. denied, Harris v. United
States, ___ U S, 113 S. C. 280 (1992).

1

Violation of 18 U S.C 8§ 922(g)(5) requires that (1) the
def endant knowi ngly possessed a firearm that had been shipped or
transported in interstate comerce; and (2) at the tinme of
possession, the defendant was residing in the United States
illegally. United States v. Minoz-Rono, 947 F.2d 170, 176 (5th
Cr. 1991), vacated, 113 S C. 30 (1992) (remanded for
resentencing only). The parties stipulated that the pawn shops
were federally licensed dealers and that the firearns in
controversy had been shi pped or transported in interstate conmerce.
Moreover, Lopez admtted that he was an illegal alien; and, an
agent with the Immgration and Naturalization service confirned his
st at us. Accordingly, the only issue that nerits attention is
whet her Lopez know ngly possessed the firearns.

Possession nmay be actual or constructive. United States v.
Knezek, 964 F.2d 394, 400 (5th Gr. 1992). The exercise of
dom nion or control over the contraband or over the prem ses in
which it is located constitutes constructive possession. Unit ed

States v. MKnight, 953 F.2d 898, 901 (5th Cr. 1992), cert.



denied, _ US |, 112 S. . 2975 (1992). It need not be
exclusive, and it may be proven with circunstantial evidence. Id.

Lopez contends that the record is devoid of evidence directly
linking himwith the firearns in his hone or taxicab. W disagree.
During a consensual search of Lopez's hone, three firearns and
ammunition were retrieved from a closet in the back bedroom
Al t hough Medina testified that he was staying in that room and
pl aced the firearns there, Stevens testified that Lopez instructed
Medi na and Stevens to bring the bag containing the firearns into
the house.* That Lopez led the agents to the conceal ed weapons
corroborates his control as does the "fare book"™ containing
listings of firearns in his handwiting.®> Additionally, a brown
bag containing pistols was taken fromthe back seat of the taxicab
jointly occupied by Lopez, Medina, and Stevens, and driven by
Lopez. W conclude that the record contains evidence from which
the jury could reasonably infer that Lopez exercised joint control
over the firearnrs wth Medina and Stevens. Accordingly, the
evidence was far nore than sufficient to withstand scrutiny for
plain error.

2.

To establish the offense prohibited by 18 U . S. C. 8§ 922(a)(6),

t he government nust prove (1) that a person know ngly nmade a fal se

statenent while acquiring a licensed firearm from a |icensed

4 St evens and Medi na pl eaded guilty and agreed to testify fully
and truthfully at grand jury proceedings, or trials.

5 The "fare book"” is only circunstantial evidence because the
entries were dated prior to the purchase of the firearns seized.
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dealer; and (2) the m srepresentation was i ntended or was likely to
deceive the dealer with respect to any fact material to the
| awf ul ness of the sale. United State v. Chanbers, 922 F.2d 228,
230-31 (5th Cr. 1991). To establish that Lopez ai ded and abetted
Stevens's violation of § 922(a)(6), in violation of 18 U S.C. § 2,
the governnent nust prove that (1) Lopez commtted an act that
contributed to acquisition of firearns by fal se statenent; and (2)
Lopez intended to aid Stevens in acquisition of firearns by false
statenment. See United States v. Martiarena, 955 F.2d 363, 366
(5th Gr. 1992). The judge instructed the jury that it may find
that Lopez had know edge of a fact if it found "that [Lopez]
deli berately closed his eyes to what would otherw se have been
obvious to hint.

Count One specifically charged that Stevens acquired firearns
by false statenent from Mason's Pawn Shop and Jinms Pawn Mart, in
that Stevens represented that he was the purchaser of the guns when
in fact he was buying the guns for Lopez and Medi na, and t hat Lopez
aided and abetted sane. The evidence at trial established that
Lopez was aware that Stevens was purchasing the firearns for
ot hers; that Lopez saw Medi na give Stevens $1000 for the purchase
of firearns; that Lopez acconpani ed Stevens into Mason's and Jinis;
that Stevens represented on ATF forns in both places that he was
the sole purchaser; that, in addition, Stevens was asked several
times for the identity of the intended recipient, and responded
orally that the firearns were for his own use; that Lopez was

present in the store during this questioning; and that Lopez was



actively involved in the purchase of a mninmnum of 17 guns,
providing transportation, aiding in the selection of the weapons,
serving as a conduit for communi cati ons between Stevens and Medi na,
and acting as a contact person for others interested in the

purchase of weapons. Accordingly, there is certainly "sone
evi dence" upon which the jury could reasonably infer Lopez's
participation in and know edge of Stevens's purchase of firearns by
fal se statenent. In sum there is no plain error.

C.

The court sentenced Lopez to a fine of $22,000, stating
"[t]hat's basically the cost of keeping you in prison and the cost
of paying for your supervised rel ease once you get out of prison”
Lopez asserts that the court erred, contending that the fine is
vi ol ative of the Ei ghth Anendnent. Lopez's counsel objected to the
inposition of this fine at sentencing, stating "[i]n view of the
fact that nmy client has been in custody for seven nonths, and the
fact that he wll continue in custody for approximtely another
three to four nonths, the ability to pay a fine of that magnitude,
| would argue, is unconstitutional". In response, the court
stated, "[well, when he gets out, he can earn a job and pay it
then. As opposed to whet her he should pay for his inprisonnent or
t he taxpayers should pay, | find he should pay for it". The court
additionally responded in a supplenental sentencing nenorandum
reiterating Lopez's future ability to pay the fine on an
i nstal |l ment schedule. The court enphasi zed, "[t] he fines assessed

were intended by the Court to represent a portion of each



def endant's cost of inprisonnent and supervi sed rel ease pursuant to
Qui delines § 5EL1.2(i)".
Pursuant to U S.S.G 8 5El.2(a), the court is required to
i npose a fine, "except where the defendant establishes that he is
unable to pay and is not likely to becone able to pay any fine".
Pursuant to US S G 8§ b5E1.2(i), the court may Iinpose "an
additional fine amunt" to offset the cost of incarceration,
probation or supervised release. (Enphasi s added.) Here, the
record clearly reflects that the court singularly applied 8§
5E1. 1(i)® accordingly, United States v. Fair, 979 F.2d 1037 (5th
Cr. 1992), is controlling. W held:
[ T]he inposition of a cost of incarceration fine,
US SG 8 5EL2(i), is not proper absent an
initial punitive fine, 1d. 8 5E1.2(a). To inpose a
cost recovery fine alone is a msapplication of the
sentenci ng gui delines. The trial court in the
i nstant case characterized Fair's $20,000 fine as §
5E1.2(i) cost of incarceration fine, and did not
delineate any portion of it as a 8 b5El 2(a)
punitive fine. W nust therefore vacate the fine
and remand the case for further consideration and
resent enci ng.
Id. at 1042.
Because the court msapplied the guidelines by failing to

delineate any portion of Lopez's fine as a 8§ 5El1.2(a) punitive

6 The governnent urges that we read the record to reflect the
court's intent to inpose a punitive fine, pursuant to 8 5El.2(a),
stating "[when the court's judgnent and sentence and the
sentenci ng nmenorandum are read together, the court's intent to
i npose a punitive fine a portion of which is dedicated to the costs
of inp[r]isonnent and supervision is manifest". We cannot so
construe the court's plain | anguage.
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fine, we nust follow the panel's decision in Fair, and vacate the
fine.”’
L1,
For the foregoing reasons, we VACATE the fine and REMAND f or
resentencing on that issue. Lopez's conviction and sentence are

ot herw se AFFI RVED

! We recognize that it is questionable whether Lopez properly
raised this issue in his primary brief. There he stated that a
fine was i nperm ssi bl e under either 8 5E1.2(a) or "as an additi onal
fine under 8§ 5E1.2(i)", and that the record showed the court
applied 8§ 5EIL. 2(i). But, he did not argue that such was a
m sapplication of the guidelines. The governnent, however, so
construed appellant's statenents and mai ntai ned that the court did
not msapply the guidelines as the record reflects its intent to
i npose a punitive fine. In his reply brief, Lopez directly raised
the issue, stating that "the trial court's failure to inpose a
punitive fine precludes it from assessing an "additional fine'".
Because both parties had adequate opportunity to brief the issue,
we choose to address it. In any event, the issue is a purely |l ega

one and to not consider it would be manifest injustice.
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