IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2091

Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ELBERT ALLEN CHI LDS
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
HCR 91 108 1

( July 8, 1993 )

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

El bert Allen Childs appeals fromhis conviction for
possession of a firearmin and affecting comerce while a
convicted felon, and fromthe sentence he received for that

conviction. W affirmboth his conviction and sent ence.

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, we have determned that this
opi ni on shoul d not be published.



I

At approximately 2:00 a.m on the norning of April 26, 1991,
whi | e Houston Police Sergeants N cholas Matson and Larry Mirray
were on plain-clothes patrol, a maroon Jaguar ran a red |ight and
al nost collided with their unmarked vehicle. They followed the
Jaguar, which stopped on its own shortly thereafter. The
of fi cers approached the vehicle as its three occupants were
exiting; Childs, who was the last to | eave the vehicle, hesitated
when exiting and gl anced back inside. WMatson identified hinself
as a police officer and asked the individuals to walk to the rear
of the vehicle. Mirray obtained identification fromthe three
i ndividuals: the driver was identified as Orean Ayers, the front-
seat passenger was identified as Foley Cage, and the sole rear-
seat passenger was identified as Childs.

Mat son then approached the vehicle and saw a .22 carbi ne
rifle and a .357 magnumrevolver in plain view. The rifle, which
was | oaded, was positioned with its trigger near the center of
the back seat close to where Childs had been sitting. The
revol ver, which al so was | oaded, was stuck between the arnrests
wth the butt of the weapon protruding.

Chil ds was convicted by a jury of possession of a firearmin
and affecting commerce while a convicted felon in violation of 18
US C 88 922(g)(1), 924(e). He was sentenced to a 235-nonth
termof incarceration, a five-year termof supervised rel ease,
and a $50 special assessnment. Childs now appeals fromboth his

convi ction and sentence.



|1

Childs raises the follow ng i ssues on appeal: (a) whether
the evidence presented at trial is sufficient to support his
conviction; (b) whether the district court abused its discretion
in admtting photographs depicting the relative positions of the
firearnms; (c) whether he was deprived of a fair trial due to the
cunul ative effect of alleged district court errors; and (d)
whet her the district court erred in determning that his prior
burgl ary convictions under Texas |aw constitute "viol ent
fel oni es" for enhancenent purposes pursuant to 18 U S. C. § 924(e)
and U . S.S.G 8§ 4B1.4(a).

A

Chil ds asserts that the evidence introduced agai nst him at
trial is insufficient to support his conviction. Specifically,
he mai ntains that the evidence is both legally and factually
insufficient to prove either actual or constructive possession of
the rifle and revol ver.

When considering a challenge to the sufficiency of the
evi dence, we usually consider all of the evidence in the |ight
nmost favorable to the prosecution and determ ne whet her a
rational fact-finder could have found the defendant guilty beyond
a reasonabl e doubt based upon the evidence presented at trial.

United States v. Robles-Pantoja, 887 F.2d 1250, 1254 (5th G

1989); United States v. Bell, 678 F.2d 547, 549 (5th Gr. 1982)

(en banc), aff'd, 462 U S. 356 (1983). "However, when the

def endant noves for judgnent of acquittal [based on the



insufficiency of the evidence] at the close of the governnent's
case in chief, and defense evidence is thereafter presented but
the defendant fails to renew the notion at the concl usion of al
the evidence, he waives objection to the denial of his earlier

nmotion." Robles-Pantoja, 887 F.2d at 1254. Under such

circunstances, our review of a challenge to the sufficiency of
the evidence is "limted to the determ nation of whether there
was a mani fest mscarriage of justice. Such a mscarriage would
exist only if the record is devoid of evidence pointing to
guilt.” 1d. (internal citations and quotations omtted). Childs
moved for a judgnent of acquittal after the Governnent's case-in-
chief, and he failed to renew his notion at the conclusion of the
evi dence. Accordingly, our review of the sufficiency of the
evidence is limted to determ ning whether Childs' conviction
constitutes a "mani fest m scarriage of justice." |d.

To obtain a conviction for possession of a firearmin and
af fecting coomerce by a convicted felon, the burden was on the
governnent to prove beyond a reasonabl e doubt that Childs: (1)
was convicted of a felony; (2) thereafter know ngly possessed a
firearm and (3) that his possession of the firearmwas in or

affected commerce. United States v. Dancy, 861 F.2d 77, 81 (5th

Cir. 1988). Possession may be actual or constructive. United

States v. Smth, 930 F.2d 1081, 1085 (5th Gr. 1991). To satisfy

the commerce elenent, it is sufficient that the Governnent
denonstrate that the firearm has "a past connection to interstate

comerce." United States v. Fitzhugh, 984 F.2d. 143, 146 (5th




Cr. 1993). Childs' challenge to the sufficiency of the evidence
islimted to an assertion that the evidence is not sufficient to
establish either actual or constructive possession.

The jury is free to choose between reasonabl e constructions
of the evidence. Bell, 678 F.2d at 549. Furthernore, a
conviction may be based solely on uncorroborated testinony of an
acconplice when that testinony is not incredible or facially

insubstantial. United States v. Silva, 748 F.2d 262, 266 (5th

Cir. 1984). Testinony will be deened incredible when it is so
facially unbelievable that it defies physical laws. United

States v. Lindell, 881 F.2d 1313, 1322 (5th GCr. 1989), cert.

denied, 496 U. S. 926 (1990). Moreover, the governnent need not
defuse every reasonabl e hypot hesis of innocence for a conviction

to stand. United States v. Menesses, 962 F.2d 420, 426 (5th Gr.

1992) .

We concl ude that the record contains evidence of actual
possession which is sufficient to support Childs' conviction.
Specifically, at trial, Ayers testified regarding the events
| eading up to Childs' arrest on the norning of April 26, 1991.
According to Ayers, he spent the evening of April 25 with Cage at
a nightclub in Houston, and they were going to the parking |lot at
closing tinme when they saw Childs. Childs then asked themfor a
ride, and, before clinbing into the back seat of the Jaguar Ayers
was driving, Childs reached into the front seat of another car,
grabbed a rifle, and brought it with himinto the Jaguar. At

trial, Ayers identified the rifle and the revolver taken fromthe



back seat of the Jaguar, but testified that he had not seen the
revol ver before the police found it. Although Childs offered
testinony contrary to Ayers' at trial, the record is not "devoid

of evidence pointing to [Childs'] guilt."” Robles-Pantoja, 887

F.2d at 1254. Accordingly, we conclude that the evidence is
sufficient to sustain Child' s conviction.
B

Childs al so asserts that the district court abused its
di scretion by admtting photographs denonstrating the relative
positions of the firearnms found in the Jaguar. Specifically, he
all eges that: (1) the photographs were staged and do not fairly
depict the crine scene; (2) the photographs' probative value is
out wei ghed by their prejudicial influence; (3) the photographs
are cunul ative of oral testinony; and (4) the district court
failed to instruct the jury that the photographs depi ct

reconstructions of the crinme scene. However, Childs' attorney

has briefed only the assertion that the photographs do not fairly

depict the crine scene. As we stated in Matter of Texas Mortgage

Services Corp., 761 F.2d 1068, 1073-74 (5th Gr. 1985) (enphasis

in original and quotation omtted), "issues not raised or argued

in the brief of the appellant may be consi dered wai ved and thus

wll not be noticed or entertained by the court of appeals."” See
generally FED. R App. P. 28(a) ("Briefs of the Appellant"); C.

WR GHT, A. MLLER, E. CoOPER & E. GRESSMAN, FEDERAL PRACTI CE AND PROCEDURE §
3974, at 421 n.1 (1977 & Supp. 1992). Accordingly, although

Chil ds' accuracy challenge to the district court's adm ssion of



t he phot ographs is properly before us, we conclude that his other
chal | enges to this evidence have been wai ved.
A district court's decision to admt evidence is reviewed

only for abuse of discretion. United States v. WIllianms, 957

F.2d 1238, 1244 (5th Cr. 1981). Pursuant to Rule 901(a) of the
Federal Rules of Evidence ("Requirenent of Authentication or
|dentification"), as a precondition for admssibility, evidence
must be aut henticated by other evidence "sufficient to support a
finding that the nmatter in question is what its proponent clains

" United States v. dayton, 643 F.2d 1071, 1074 (5th G

1981). However, absolute certainty regarding authenticity is not

required. United States v. Mijica, 746 F.2d 242, 245 (5th G

1984). In challenging the governnent's photographs, Childs
mai ntai ns that the proper predicate was not laid for their
adm ssion and asserts that, because the case before us is one of

constructive possession, the district court should have excl uded

t he phot ographs. W have already concluded that the evidence in
the case before us supports a finding of actual possession. See
supra Part Il.A  Mreover, Matson testified at trial that one of
t he photographs is "very close" to an accurate depiction of the
position of the weapons and that the remai nder of the photographs
portray accurate depictions of the weapons found in the Jaguar.
We concl ude that, because Matson's testinony authenticates the
phot ographs in accordance with Rule 901(a), Childs has failed to
show how the district court abused its discretion by admtting

theminto evidence.



C
Childs al so asserts that the cunul ative effect of the
district court's alleged errors deprived himof a fair trial and
violated his right to due process. To reverse a conviction due
to the cunmul ative effect of alleged district court errors, those
errors must have "so infected the entire trial that the resulting

conviction violates due process.” Derden v. MNeel, 978 F. 2d

1453, 1454 (5th Gr. 1992) (en banc), cert. denied, 1993 W 98222

(1993). As the preceding discussions illustrate, Childs has
failed to show trial error, let alone that such error "infected
the entire trial" so as to deprive himof due process. |d.
Accordi ngly, we conclude that Childs' assertion that he was
deprived of due process by cunulative error is without nerit.
D

Childs' final assertion is that the district court erred in
applying 18 U.S.C. 8 924(e)(1) and U.S. S. G § 4B1.4(a) when
enhanci ng his sentence. According to Childs, because two of his
three prior Texas state burglary convictions were for burglary of
a building, they should not qualify as "violent felonies" for
enhancenent purposes. W disagree.

Chil ds does not challenge the fact that his crimnal history
i ncludes three Texas state burglary convictions, and he concedes
that his one conviction for burglary of a habitation qualifies as

a "violent felony." See United States v. Cruz, 882 F.2d 922, 923

(5th Gr. 1989) (burglary of a dwelling constitutes a "crine of
viol ence" under U S.S.G 8§ 4B1.1). Childs al so acknow edges t hat



his two convictions for burglary of a building satisfy the
section 924(e)(1) enhancenent test enunciated by the Suprene

Court in Taylor v. United States, 495 U. S. 575, 599, 110 S. C

2143 (1990).! Specifically, Childs states that "the Suprene
Court appeared to foreclose the possibility that burglary of a
nonhabi tati on woul d be classified as a non-violent crine."
Nonet hel ess, Childs chall enges the Suprene Court's holding in
Taylor, asserting that, "under the Taylor definition [of

burgl ary], the enphasis on the threat of violence would be | ost
and the possibility of enhancenent for technical burglary would
be quite real."”

The Texas burglary statute that forned the basis of the
convictions at issue contains all the elenents needed to satisfy
the Tayl or standard. See Tex. PeNaL CobeE ANN. 8 30.02(a) (Vernon
1979); supra note 1. Mbreover, subsequent to the issuance of
Taylor, we have expressly held that a conviction under section
30.02 for burglary of a building qualifies as a "violent felony"

for enhancenent purposes under 18 U . S.C. 8§ 924(e). See United

States v. Martinez, 962 F.2d 1161, 1168-69 (5th Gr. 1992).

! According to the Court:

a person has been convicted of burglary for
pur poses of a 8 924(e) enhancenent if he is
convicted of any crine, regardless of its
exact definition or |abel, having the basic
el ements of unlawful or unprivileged entry
into, or remaining in, a building or
structure with intent to comnmt a crine.

Id. at 599.



Accordingly, we conclude that the district court did not err in
enhanci ng Childs' sentence.
1]
For the foregoing reasons, we AFFIRM Childs' conviction and

sent ence.
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