IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2075

Summary Cal endar

LOd C LEASI NG & FI NANCE CO.,

NATI ONAL LABOR SYSTEMS- TEXAS CO., and

DONALD L. RI CHARDSCN,
Pl aintiffs-Appellants,
Cr oss- Appel | ees,

ver sus

ADM NI STRATI VE | NFORMVATI ON
MANAGEMENT GROUP, | NC., ET AL.
Def endant s- Appel | ees

SPENCER V. BELL, DALLAS E. SM TH, and

FUND ADM NI STRATORS OF TEXAS, | NC.

d/ b/ a TRUST MANAGEMVENT GROUP,
Def endant s- Appel | ees,
Cr oss- Appel | ant s.

Appeal fromthe United States District Court
for the Southern District of Texas

(CA H 90 2673)
Novenber 27, 1992
Before H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



The plaintiffs appeal the district court's dism ssal of their
conplaint and entry of default judgnent against themas a sanction
for violation of discovery orders. W affirm

| .

The conplaint alleges that Logic Leasing devel oped conputer
software designed for the managenent of |abor union trust funds;
that Logic Leasing had |icensed National Labor Systens to provide
managenent services to trust fund managers through the use of this
software; and that defendants Spencer V. Smth and Dallas E. Bell,
with the assistance of the other defendants, forned another
conpany, Adm nistrative I nformation Managenent G oup, Inc., for the
pur pose of conpeting against Logic Leasing through the use of its
conput er sof t war e. Plaintiffs also contend that Fund
Adm ni strators of Texas (d/b/a Trust Fund Managenent G oup) was
under license with National Labor Systens to use its software to
manage the trust funds and had encouraged Smith to copy the
software for Adm nistrative Information Managenent G oup so that
Fund Adm ni strators could manage its trust funds through the new
conpany. Plaintiffs allege copyright infringenent, unfair
conpetition, breach of fiduciary duty, conversion, and conspiracy.
Smth, Bell and Fund Adm nistrators filed a counterclaim and
joined Donald L. Richardson as a counter-defendant. Ri char dson
owns Logic Leasing and part of National Labor Systens.

Di scovery did not proceed snoothly. Less than a nonth after
filing suit, Logic Leasing and National Labor Systens asked the

district court for expedited di scovery--15 days notice for docunent



requests and interrogatory responses, and 5 days notice for
deposi tions. At the court's direction, the parties agreed on a
di scovery schedul e and deadl i nes. The court eventually ordered
that all discovery be conpleted by January 21, 1991. The
defendants noticed Richardson for deposition as the corporate
representative for Logic Leasing and National Labor Systens and
asked him to produce certain docunents at the deposition.
Ri chardson appeared w thout the docunents. In addition, Logic
Leasing served discovery requests after the court's discovery
deadl ine, and the defendants noved to quash the discovery or to
obtain a protective order.

At a hearing to resolve these problens, the parties agreed
that Fund Admi nistrators was nerely a stakeholder and that two
issues were left in the case: which party owned the copyrighted
software, and whether Smith and other defendants had diverted a
corporate opportunity or otherw se breached their fiduciary duties
to the two plaintiff corporations through their use of the
copyright. For that reason, the court quashed all the outstanding
di scovery and |imted future discovery to those two issues. The
court limted discovery to Logic Leasing, National Labor Systens,
and defendants Smth and Bell, issued new deadlines for discovery
requests and responses, and ordered the parties to submt a
det ai |l ed, proposed di scovery plan.

Wthin the required tine I|imts, Smth again served
Ri char dson, National Labor Systens, and Logi c Leasing with requests

for docunents. Richardson and the conpani es' objected, contending



that delivering the docunents to Smth's counsel would be unduly
burdensone, expensive, and i nconveni ent, because the docunents were
in ten filing cabinets. They offered instead to permt the
defendants to visit the conpanies and nmake their own inspection.
However, Richardson's ten-cabinet filing systemwas not organi zed
in any fashion. Smth then filed a notion to conpel production of
docunents in a reasonable and responsive manner and in the
alternative for sanctions.

At the hearing on this notion, the court issued its first
war ni ng regardi ng Richardson's failure to conply with di scovery and
to provide a discovery plan: "lI'mgoing to strike the conplaint
and any answers to any counterclains if everything is not
i medi ately forthcomng." The court ordered plaintiffs to produce
t he requested docunents by noon on April 11, 1991 and to discl ose
the information necessary to develop a joint discovery plan by
April 16, 1991.

Ri chardson and plaintiffs' counsel contacted Smth's counse
at 11:00 a.m on April 11, advising that R chardson woul d appear at
noon with three boxes of original docunents and that counsel would
have to review these docunents immediately, in R chardson's
presence, without his counsel. Smth's counsel objected to such
short notice and said they could not review the docunents
i mredi atel y because of prior appointnents. Richardson arrived at
Smth's counsel's office around noon with three boxes, which he
said had not been categorized. Richardson also said that he had

not personally reviewed any docunent requests, and that the



docunents he had brought were not all the docunents that existed
which mght be responsive to the defendants' requests or the
court's orders. He would not agree to |eave the docunents.

| nstead, he stayed 1-1/2 hours and then |left without |eaving the

docunent s. Smth then filed another notion to conpel the
producti on of docunents and for sanctions. |In response, the court
or der ed: "The plaintiffs shall conply fully with all discovery

requests by May 6, 1991 or their clains will be dism ssed."”

On May 6, Richardson appeared at Smth's counsel's office with
copi es of docunents. Ri chardson cl ai ned he had never seen the
docunent Ilist attached to his deposition notice, and that his
attorney had not reviewed the docunents that he had with him
Smth then reurged his notion to conpel, again requesting
sanctions. Bell also filed a notion for sanctions for the failure
of Ri chardson and his conpanies to cooperate in preparation of the
joint discovery plan.

The court held another hearing to resolve these matters. The
court gave a third warning that if Ri chardson did not conply his
clainms woul d be struck. The court directed R chardson to organi ze
the remai ni ng docunents and let his attorneys deliver themto the
def endants' counsel by August 16. The court also directed
def endants' counsel to provide "a brief statenent of an approxi nate
anount of attorneys' fees that they have had to expend just with
M. Richardson's |ack of cooperation, not with the whole suit."”
The defendants were to deliver the fee statenent to plaintiffs

counsel by August 16, and the plaintiffs were to pay by August 21.



If there was a dispute about the ampunt, it would be subject to
post - paynent adj ust nent.

Ri char dson and hi s conpani es produced sone docunents by havi ng
Ri chardson personal ly deliver themto defendants' counsel, but they
failed to produce corporate docunents regardi ng ownershi p and ot her
critical matters, even though they admtted having them w thin
their custody or control. Def endants' counsel delivered their
attorneys fees statenents, totaling $43,000. Ri chardson and

plaintiffs did not pay the fees by August 21, but instead filed a

motion for reconsideration on August 20. The court denied the
not i on.
The defendants filed a joint notion for dismssal, for

contenpt, and for sanctions. They requested an order striking the
plaintiffs' pl eadi ngs, dismssing plaintiffs' claine wth
prejudi ce, and rendering judgnent by default against plaintiffs.
At the hearing on this notion, the court concluded that
Ri chardson' s "behavi or has been the equivalent of contenpt"” and
“that his behavior in this litigation has persistently and
consistently exceeded the bounds of [what] any court or any

litigants ought to have to tolerate" and that R chardson "has
directly and willfully violated the orders of this court, which
were performance.” The court granted the defendants' notion and
entered judgnent in their favor. Plaintiffs have appeal ed.?

Bell, Smth, and Fund Adm ni strators cross-appeal ed.
However, they have dism ssed their appeal pursuant to F.R A P.
42(b).



F.RCP. 37(b)(2)(C) authorizes a court to dism ss a conpl ai nt
and render a default judgnent as sanctions for failure to conply
W th discovery orders. W review discovery sanctions for abuse of

di scretion. Nati onal Hockey Leaque v. Metropolitan Hockey d ub

Inc., 427 U. S. 639, 642 (1976). To determ ne whether a district
court abused its discretion by inposing these sanctions we focus on
a nunber of considerations:

First, dismssal is authorized only when the failure to conply
with the court's order results fromw || ful ness or bad faith,
and not fromthe inability to conply. Next, dism ssal is
proper only in situations where the deterrent val ue of Rule 37
cannot be substantially achieved by the use of less drastic
sanctions. Another consideration is whether the other party's
preparation for trial was substantially prejudiced. Finally,
dismssal may be inappropriate when neglect is plainly
attributable to an attorney rather than a bl anel ess client, or
when a party's sinple negligence is grounded in confusion or
sincere m sunderstanding of the court's orders.

Bluitt v. Arco Chem cal Co., 777 F.2d 188, 190-91 (5th Cr. 1985);

see also Prince v. Poulos, 876 F.2d 30, 32 (5th Cr. 1989)

(dism ssal of conplaint); United States for Use of M Co Constr.,

Inc. v. Shipco CGeneral, Inc., 814 F.2d 1011, 1013 (5th G r. 1987)

(default judgnment). These factors showthat di sm ssal and j udgnent
of default were warranted in this case.

The district court found that R chardson "directly and

willfully violated the orders of this court.” (enphasis added).
This finding is supported by the record. On three separate

occasions, the court warned Richardson that if he did not conply
wth the court's orders the court would strike his conplaint.
Ri chardson di sobeyed all three. Ri chardson did not shown an

inability to conply. See Adkins v. United States, 816 F.2d 1580,




1582 n.4 (Fed. Cir. 1987) (burden on disobedient party to justify
nonconpl i ance) .
The district court al so considered | esser sanctions. |t first

war ned Ri chardson. See Prince, 876 F.2d at 32 (failure to head

war ni ngs shows that |esser sanctions are ineffective). After
considering and rejecting the possibility of sending Richardson to
jail, the court ordered paynent of the defendants' attorney fees
caused by Richardson's nonconpliance "since |'m going to postpone
any drastic renedy." The court told Richardson that he nust pay
the fees first and argue about the anount I|ater; however,

Ri chardson did not pay any anount toward the fees. See Coane V.

Ferrara Pan Candy Co., 898 F.2d 1030, 1033 (5th G r. 1990) (refusal

to pay fees shows the inefficacy of |esser sanctions).

Ri chardson argues that the district court abused its
di scretion by requiring himto pay an anount unilaterally submtted
by the defendants' attorneys w thout an opportunity to argue that

t he anbunt was excessi ve. See McFarland v. Greqory, 425 F.2d 443

(5th Gr. 1970) (opposing party is entitled to cross-exam nati on on

t he anount of the fee); Carlucci v. Piper Aircraft Corp., Inc., 775

F.2d 1440 (11th G r. 1985) (record nust set forth an accounting to
denonstrate the reasonabl eness of the fee). However, the district
court told R chardson that he would be given the opportunity to
seek an adjustnent in anount |later. The fact that Richardson did
not have an i mredi ate chance to attack the fees does not change our
conclusion that dism ssal of his conplaint and a default judgnent

were proper. He did not cooperate with the court's directions to



pay first; that was enough to show that |esser sanctions were
ineffective and to justify the nore drastic sanctions of dism ssal
and default judgnent.

Ri chardson's failure to conply with discovery al so prejudiced
the defendant's trial preparation. He failed to produce docunents
relevant to the case, corporate and financial records of Logic
Leasi ng and National Labor Systens, as well as docunents regarding
ownership of the software copyrights. Richardson conpl ains that
only Smth requested docunents, and therefore the court shoul d not
have i nposed sanctions in favor of all defendants. However, the
record shows that Smith served a notice of deposition duces tecum
on behalf of all defendants. Mor eover, the requested docunents
were relevant to Richardson's clains agai nst all defendants; thus,
all were prejudiced. Finally, a court can inpose Rul e 37 sancti ons
in favor of parties who have not participated in discovery, Aztec

Steel Co. v. Florida Steel Corp., 691 F.2d 480, 482 (1ith Cr.

1982), and without a formal notion to conpel, MLeod, Al exander,

Powel & Apffel, P.C v. Quarles, 894 F.2d 1482, 1485 (5th Gr.
1990) .

Finally, Richardson's conduct is not plainly attributable to
his attorney rather than to hinself. The district court stated
that Richardson's <conduct had no bearing on his |awer
Additionally, Richardson had four different counsel during the
suit. Richardson also personally signed pleadings even though he
is not an attorney, and he produced sone docunents w thout first

having his counsel review them Ri chardson al so cannot cl aim



confusion or a m sunderstandi ng of the court's orders. In addition
to several warnings, the court asked Richardson if he understood
its instructions, and he responded that he did. The district court

did not abuse its discretion. W affirm

10



