IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-2054
unmary enaar
(S Cal endar)

JOE BOB KOWEY
Peti ti oner- Appel | ant

ver sus
JAMES A. COLLINS, DI RECTOR
TEXAS DEPARTMENT OF CRI M NAL
JUSTI CE, | NSTITUTION DI VI SI ON and
STATE ATTORNEY CENERAL OF TEXAS

Respondent - Appel | ee

Appeal fromthe United States District Court for the
Sout hern District of Texas
(CA-H91-1117)

(Decenber 10, 1992)

BEFORE KI NG DAVIS, and WENER, Ci rcuit Judges
PER CURI AM *

In this petition for a federal wit of habeas corpus,
Petiti oner-Appel | ant Joe Bob Kowey, proceeding pro se, appeals the
district court's determ nation that he was deni ed neither a speedy
trial nor appoi ntnent of counsel. As we find no error, we affirm

| . FACTS AND PROCEEDI NGS

On Septenber 6, 1984, Kowey was indicted in Harris County for

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



aggravat ed sexual assault. At the time of his indictnent, Kowey
was in custody in Collin County on a simlar charge. After Kowey
was convicted in Collin County in July of 1986, he was sent to the
Texas Departnment of Corrections (TDC). Wiile in the TDC, a bench
warrant was issued to bring himto Dallas County to stand trial for
anot her sexual assault. [In Cctober 1986, Kowey was convicted of
this crine as well and was returned to the TDC. At this point,
Harris County was notified that the previous prosecutions had been
conpleted, so Harris County officials obtained a bench warrant to
bring Kowey to Houston for trial. Kowey arrived in Houston on
Novenber 5, 1990 and recei ved appoi nted counsel on Novenber 10,
1986.

Choosing to stand trial, Kowey was convicted and sentenced to
life inprisonment. He appealed his conviction and his sentence,
both of which were affirnmed by the state appellate court. \Wen
this action failed, Kowey sought a state wit for habeas corpus,
alleging, inter alia, violation of his Sixth Amendnent rights to a
speedy trial and tinely appointnent of counsel. Kowey's petition
was denied without witten order by the state trial court, and that
denial was affirnmed on appeal.

When Kowey obtained no relief in state court, he sought
federal habeas corpus relief, asserting the sane Sixth Anendnent
violations. The case was submtted to a United States Magi strate
Judge, who concl uded that Kowey was not entitled to habeas relief.
The district court agreed and deni ed Kowey's petition for habeas

cor pus.



On appeal, Kowey preserves only his tw Sixth Anmendnment
clains: denial of a speedy trial and untinely appointnent of

counsel .! Kowey argues that Harris County had an obligation to

secure his presence for trial and but failed to fulfill this
obligation by waiting until the other prosecutions had been
conpleted. Moreover, he argues, this inaction illegally deprived

hi mof counsel for the period between his indictnent and his trial.
1. ANALYSI S
A. STANDARD OF REVI EW

We review the district court's |legal conclusions in a habeas

n>

action de novo, but the court's factual findings shoul d not be
set aside unless they are clearly erroneous.'"? Wen, as here, the
state court has nmde factual findings, they are presunptively
correct and wll be upheld unless they lack "fair support” in the
record.?

B. SPEEDY TRIAL CLAI M

Kowey's first clainsQthat he was denied his right to a speedy
trial sQis governed by the balancing test set forth in Barker v.

Wngo.* This test contains four factors: (1) length of delay; (2)

! Kowey presented additional clains before the district
court. He fails to raise these issues on appeal and they are
t hereby abandoned. Fransaw v. Lynaugh, 810 F.2d 518, 523 n.7
(5th Gr. 1987).

2 Self v. Collins, 973 F.2d 1198, 1203 (5th G r. 1992)
(quoting GQuznman v. Lensing, 934 F.2d 80, 82 (5th Cr. 1991)).

3 Marshall v. Lonberger, 459 U. S. 422, 432 (1983).

4407 U. S. 514, 530 (1972); see Mllard v. Lynaugh, 810 F.2d
1403 (5th Gr.) cert denied, 484 U. S. 838 (1987).
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the reason for the delay; (3) the defendant's assertion of his
right; and (4) prejudice to the defendant.

In the instant case, the | ength of delay was ei ghteen nonths.
W have held previously that a delay of eighteen nonths is
presunptively unreasonable.?® We balance the length of delay,
however, against the reasons for the delay. Here, the delay
resulted from Kowey's intervening trials for crinmes in other
counties. As the state court found, there is no evidence that the
state attenpted to delay the proceedings. Rather, Harris County
sinply waited until Kowey was available for trial, hi s
unavailability being caused by his own crimnal activities.

The third inquiry i s whet her and how t he petitioner has raised
his speedy trial claim Kowey first raised his claimon Decenber
10, 1986, four nonths after he becane available in Harris County
and two nonths before his trial. As the state court of appeals
concluded, this was a tinely assertion of Kowey's speedy tria
right. On the other hand, as the state court of appeals observed,
this is fourteen nonths after his indictnent. Thus, al t hough
Kowey's claim was tinely, it was also sonewhat Dbelated
Accordi ngly, we do not give substantial weight to this factor, one
way or the other.

The final factor, the issue of prejudice, weighs heavily
agai nst Kowey. The Suprene Court identified three interests a
petitioner has in receiving a speedy trial: (1) to prevent

oppressive pretrial incarceration; (2) to mnimze anxiety and

> Mllard, 810 F.2d at 1406.
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concern of the accused; and (3) to limt the possibility that the
defense will be inpaired.® GCbviously, Kowey suffered no oppressive
pretrial incarceration fromthe delay in this case because he was
legally in custody for other crinmes for the entire period.
Simlarly, we find that any anxi ety would be m ni mal gi ven Kowey's
detention and pending trials on simlar clains. Finally, we
conclude that Kowey suffered no inpairnent of his defense, a
concl usion supported by the state court of appeals' finding that
Kowey's attorney presented a sound defense on his behalf.

Nevert hel ess, Kowey insists that he was prejudi ced because t he
delay prevented his sentences from running concurrently and
prevented him from earning "good tine" credits. He al so clains
that he cannot be classified as "trusty tw" while in prison.
Kowey does not, however, allege that w tnesses becane unavail abl e
or evidence was |ost. Kowey's assertions do not constitute
prejudi ce because they are not l|inked directly to trial delay.
Kowey's sentences have been "stacked" because of the serial nature
of his crines. Moreover, his classification is based on his
behavior in prison and not on any del ay.

An application of the Barker test leads to the inescapable
conclusion that Kowey has not been denied his right to a speedy
trial. The eighteen-nonth del ay was necessitated by the crim nal
charges pendi ng agai nst Kowey in other counties. Mreover, Kowey
can show no prejudice resulting directly from the delay.

Accordingly, we affirm the district court's denial of habeas

6 Barker, 407 U S. at 532 (citations onmtted).
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relief.

C.__UNTI MELY APPO NTMENT OF COUNSEL

The Sixth Amendnent right to counsel attaches at the
initiation of adversarial proceedings,’ which includes the i ssuance

of an indictnent.® |In United States v. Cronic,® the Suprene Court

enphasi zed that the "core purpose of the counsel guarantee was to
assure " Assistance' at trial, when the accused was confronted with
both the intricacies of the |law and the advocacy of the public
prosecut or. "1

In the instant case, Kowey was not confronted with the
intricacies of his case or the advocacy of the prosecutor between
the time he was indicted and the tinme he cane to trial. Rather,
during that tinme he was being tried for other crinmes, and
appoi nt nent of counsel woul d have been an unnecessary and premature
action under the circunstances. Accordingly, we hold, that because
the prosecutor did not proceed agai nst Kowey during the delay, he
had no need for counsel.

I11. CONCLUSI ON
For the reasons expl ai ned above, the district court's deni al

of Kowey's petition for habeas corpus is

AFF| RMED.
" Kirby v. Illinois, 406 U S. 682, 690 (1972).
8 1d. at 689.

9 466 U.S. 648 (1984).
10 1d. at 654 (citations omtted).
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