UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 92-2038
(Summary Cal endar)

ANTHONY O HURMAN,
Pl ai ntiff-Appellant,

VERSUS
PORT OF HOUSTON AUTHORI TY, ET AL.,

Def endant s,

PORT OF HOUSTON AUTHORI TY,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas
CA H 90 3900

( March 26, 1993)
Bef ore GARWOOD, JONES, and EMLIO M GARZA, Circuit Judges.

PER CURI AM *

Plaintiff, Anthony O Hurman, proceeding pro se and in form
pauperis, brought an enploynent discrimnation suit against his
enpl oyer, Port of Houston Authority (the "PHA"). Hurman appeals
the district court's sua sponte order dismssing his suit for

failure to prosecute. Finding that the district court abused its

Local Rule 47.5.1 provides: "The publication of opinions that have
no precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens on
the | egal profession.” Pursuant to that rule, the court had determ ned that this

opi ni on shoul d not be published.



di scretion by dismssing Hurman's suit wth prejudice, we reverse
and remand.

Hurman al so appeals the district court's denial of his two
nmotions for court-appointed counsel. W affirm the district
court's order denying Hurman's first notion for court-appointed
counsel . Because the district court did not enter an order
di sposi ng of Hurman's second notion for court-appoi nted counsel, we
remand for entry of an order disposing of this notion.

I

Hurman, an African-Anerican enployee of the PHA, filed an
enpl oynent discrimnation conplaint with the Equal Enploynent
Qpportunity Conmm ssion ("the EEOC'), alleging that the PHA fail ed
to pronote hi mand di scharged hi mbecause of his race, in violation
of Title VIl of the Cvil R ghts Act of 1964, 42 U S.C. § 2000e et
seq. (1988). The EEOC issued Hurman a right-to-sue letter.

On Decenber 18, 1990, Hurman filed a Title VIl suit against

the PHA in federal district court.! Hurman and the PHA attended a

1 The ensuing litigation proceeded as foll ows:

1. On Decenber 18, 1990, Hurnman also filed an application to proceed in

forma pauperis, which the district court granted.

2. On January 11, 1991, Hurman filed an anended conpl ai nt, adding the

EECC as a def endant.

3. On March 15, 1991, Hurman filed a notion for appointnment of

counsel .

4. On March 19, 1991, the EECCfiled a notion to di smiss Hurman's cl ai ns
against it, pursuant to Fed. R Cv. P. 12(b)(1), (5)-(6).

5. On March 22, 1991, the district court denied Hurman's notion

for appoi ntment of counsel.

6. On April 8, 1991, Hurman submitted to deposition by the PHA

7. On April 15, 1991, the district court granted the EEOC s

notion to dismss.

8. On May 9, 1991, Hurman filed a second request for court-

appoi nted counsel. He also filed a notion for reconsideration of

the district court's order granting the EEOC s notion to dismss.
Further, the notions were acconpanied by a letter fromHurman to the
district court, in which he clained that he had not been infornmed by
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pretrial conference on April 10, 1991, at which they agreed upon a
schedul e and deadl i nes. The schedule and deadlines were
i ncorporated into a scheduling order, which was entered on Apri
15, 1991. The scheduling order required each party to file a
pretrial order by Septenber 15, 1991, and to appear at docket cal
on Septenber 27, 1991. The PHA filed a proposed pretrial order on
Septenber 16, 1991. Hurman failed to file a pretrial order and
failed to appear at docket call. As a result, on Cctober 4, 1991,
the district court sua sponte di sm ssed Hurman's conpl ai nt agai nst
the PHA for failure prosecute.? Hurman appeals.?3

(i)
Hurman clains that the district court abused its discretionin
dismssing his case for failure to prosecute. Federal Rule of

Cvil Procedure 16(f) provides that the court may i npose sanctions

the court that the EEOC s notion had been granted, or that his
notion for appointment of counsel had been deni ed.

9. On August 13, 1991, the PHA filed a notion for summary
j udgnent .

10. On August 26, 1991, Hurman responded to the PHA's summary
judgnent notion. On Septenber 5, 1991, the PHA filed a response to
Hurman's response. Hurman then filed a response to the PHA's
response. The district court denied the PHA's notion for summary
j udgnent on Septenber 9, 1991.

2 The district court noted that although Hurman was
appearing pro se, he "was advised conpletely and clearly . . . of
his obligations to prosecute his case and to conply with the
requi renents of the scheduling order." Record on Appeal at 156.

8 The EECC filed a brief on appeal, asserting that the district court
did not err in granting its nmotion to disnmss. Hurman has appealed only the
order disnmissing his suit against the PHA for failure to prosecute. Therefore,
the propriety of the district court's order granting the EEOCC s notion to di sm ss
is not before this Court.
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for failure to obey a scheduling or pretrial order. Fed. R Gv.
P. 16(f). One of the authorized sanctions, by reference to Fed. R
Cv. P. 37(b)(2) O, is dismssal of the case. The sane criteria
devel oped for evaluating dism ssals for failure to prosecute under
Rule 41(b) are applied to Rule 16(f) cases. Price v. Md athery,
792 F.2d 472, 474 (5th Cr. 1986); Callip v. Harris County Child
Vel fare Dept., 757 F.2d 1513, 1518-19 (5th Cir. 1985). Rule 41(b)
permts the district court to dismss an action on its own notion,
or that of the defendant, for failure to prosecute. Berry v.
ClGNA/ RSI - Cl GNA, 975 F. 2d 1188, 1190-91 (5th Gr. 1992); Morris v.
Ccean Systens, 730 F.2d 248, 251 (5th Cr. 1984); Rogers v. Kroger
Co., 699 F. 2d 317, 319-20 (5th Cr. 1982). This authority is based
on the "courts' power to manage and adm nister their own affairs to
ensure the orderly and expeditious disposition of cases." Link v.
Wabash R R Co., 370 U. S. 626, 630-31, 82 S. C. 1386, 1389,

8 L.Ed.2d 734 (1962), see also Berry, 975 F.2d at 1190 (quoting
Wabash R R Co.).

(i)

To determ ne the proper standard of review, we first determ ne
whet her the district court's order effectively dism ssed Hurman's
claimw th prejudice. The district court's order of dismssal for
failure to prosecute does not state whether Hurman's suit was
dism ssed with or without prejudice. Because the relevant statute
of limtations had run at the tinme of dismssal, we treat the
dismssal as a dismssal with prejudice. See Berry, 975 F.2d at

1191 (where plaintiff was tinme-barred from bringing another Title

-4-



VII claim we treated dism ssal w thout prejudice as a dism ssal
wth prejudice); Mrris, 730 F. 2d at 252 (where plaintiff was tine-
barred frombringi ng anot her cl ai munder the Jones Act and district
court did not specify whether dismssal was with or wthout
prejudice, we treated dism ssal as dismssal with prejudice).

Furthernore, a civil action under Title VIl nust be brought
wthin ninety days of receipt of a right-to-sue letter fromthe
EEOCC. 42 U.S.C. 82000e-5(f); Price v. Digital Equip. Corp., 846
F.2d 1026, 1027 (5th Cr. 1988). If a Title VIl conplaint is
tinmely filed pursuant to an EEOCC right-to-sue-letter and is |later
dismssed, the tinely filing of the conplaint does not toll the
ninety-day limtations period. See Digital Equip. Corp., 846 F.2d
at 1027 (where plaintiff's Title VIl suit had been dism ssed for
failure to prosecute, ninety-day |limtations period had not been
tolled by tinely filing of Title VIl suit, and second Title VII
lawsuit was tinme-barred).

We review a dism ssal with prejudice for failure to prosecute
for abuse of discretion. Berry, 975 F.2d at 1191; Md athery, 792
F.2d at 474; Callip, 757 F.2d at 1519. A dism ssal wth prejudice
is an extrenme sanction as it bars further litigation of the
plaintiff's claim Therefore, this Court has limted the district
court's discretion in dismssing cases wth prejudice. Berry, 975
F.2d at 1191; Mcdathery, 792 F.2d at 474; Callip, 757 F.2d at
15109.



W will affirman order dism ssing a case with prejudice for
failure to prosecute only when (1) there is a clear record of del ay
or contunaci ous conduct by the plaintiff, and (2) the district
court has expressly determned that |esser sanctions would not
pronpt diligent prosecution, or the record shows that the district
court enployed | esser sanctions that proved to be futile. Berry,
975 F.2d at 1191; Mcd athery, 792 F.2d at 474; Callip, 757 F.2d at
1519-21. A clear record of delay is established by "significant
periods of inactivity." Mrris, 730 F.2d at 252; see also Berry,
975 F.2d at 1191 n.5 (quoting Morris). Addi tionally, when this
Court has affirnmed dismssals with prejudice for failure to
prosecute, we found at |east one of three aggravating factors:
"(1) delay caused by [the] plaintiff hinself and not his attorney;
(2) actual prejudice to the defendant; or (3) delay caused by
i ntentional conduct."” Mdathery, 792 F. 2d at 474; see al so Berry,
975 F.2d at 1191 (quoting McQdathery); Callip, 757 F.2d at 1529.

(i)

W find that the district court abused its discretion by
involuntarily dismssing Hurman's suit for failure to prosecute.
Al t hough Berry had failed to file a pretrial order and had failed
to appear at docket call, nothing in the record indicates a clear

record of delay or contunmaci ous conduct.* Only ten nonths el apsed

4 Generally, where a plaintiff has failed only to conply with a few

court orders or rules, we have held that the district court abused its discretion
indismssing the suit with prejudice. See, e.g., Berry v. CIG\NA RSI-Cl GNA, 975
F.2d 1188, 1191-92 (5th Cir. 1992) (no clear record of delay or contunacious
conduct established by counsel's failure to file notion for default judgment);
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from the date Hurman filed his conplaint to the date of its
di sm ssal . Wthin that period, Hurman had filed an anended
conplaint, attended a pretrial conference, filed two notions for
appoi nt nent of counsel, responded to notions filed by the EECC and
the PHA submtted to deposition by the PHA and sent
correspondence to the district court. See supra note 1. Thi s
conduct does not represent a significant period of inactivity. Nor
does the record indicate a pattern of contumaci ous conduct. See
Morris, 730 F.2d at 252 (although we stated that attorneys acted
i nprudently, we found no contumaci ous conduct where attorneys
failed twicetoconply with court-inposed deadlines). Furthernore,
the district court's order dism ssing the case did not include any
express findings that |esser sanctions would not pronpt diligent

prosecution, nor does the record show that the court enployed any

Morris v. Ccean Systens, 730 F.2d 248, 252 (5th Cir. 1984) (no clear record of
del ay or contunaci ous conduct established where counsel failed twice to conply
with court-inposed deadlines requiring counsel to notify court of plaintiff's
rejection of settlement offers); McGowan v. Faul kner Concrete Pipe Co., 659 F.2d
554, 556-58 (5th Cir. 1981) (no clear record of delay or contumaci ous conduct
where counsel failed to conply with scheduling and other pretrial orders); Burden
v. Yates, 644 F.2d 503, 504-05 (5th Gr. 1981) (although plaintiff's conduct was
a "sorely deficient approach to litigation," no clear record of delay or
cont umaci ous conduct where plaintiff was lateinfiling status report, and fail ed
twice to file pretrial order as required by court directive); Silas v. Sears,
Roebuck & Co., 586 F.2d 382, 384-85 (5th Cir. 1978) (no clear record of delay or
contumaci ous conduct where counsel failed to appear at pretrial conference,
failed to prepare a pretrial stipulation, and failed to reply to
interrogatories).

On the other hand, where a plaintiff has failed to conply with several
court orders or court rules, we have held that the district court did not abuse
its discretion by involuntarily dismssing the plaintiff's suit with prejudice.
See, e.g., Salinas v. Sun G| Co., 819 F.2d 105, 106 (5th Cr. 1987) (clear
record of delay where plaintiff did nothing to prosecute her case for over two
years, despite three warnings of dismissal); Price v. Mdathery, 792 F.2d 472,
474-75 (5th Gr. 1986) (clear record of delay and contumacious conduct
establ i shed when counsel failed to file a pretrial order, failed to appear at
pretrial conference, and failed for alnost one year to certify that he would
conply with district court's orders); Callip v. Harris County Child Wlfare
Dept., 757 F.2d 1513, 1515-17 (5th Cr. 1985) (clear record of delay and
contumaci ous conduct established by counsel's failure to conply with nine
deadl i nes i nposed by rules of procedure or by orders of court).
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| esser sanctions which proved futile.®> Because there is no clear
record of delay or contunmaci ous conduct, and because t here has been
no showing of the futility of |esser sanctions, we hold that the
district court abused its discretion in dismssing Hurman's case
for failure to prosecute.®
B

Hurman al so appeals the district court's denial of his two
nmotions for appointnment of counsel. Title VIl permts a
conpl ai nant to have court-appoi nted counsel upon request "in such
circunstances as the court may deem just." 42 U S.C. § 2000e-
5(f)(1). Title VIl conplainants have no automatic right to the
appoi nt nent of counsel. Gonzalez v. Carlin, 907 F.2d 573, 579 (5th

5 In its order of dism ssal, the court stated only that
Hur man was "advi sed conpletely and clearly of his obligations to
prosecute his case and to conply with the requirenents of the
scheduling order." Record on Appeal at 156. The district court
apparently based its statenent on the fact that the pretrial order
warned that failure to file a pretrial order may result in the
di sm ssal of Hurman's case. That Hurnman received this warning does
not affect our analysis. See Burden, 644 F.2d at 505 (although
district court issued directive requiring subm ssion of pretrial
orders and warned that "“[f]ailure to conply wll result in
di sm ssal of case," we found that district court abused its
discretion in dismssing case for failure to prosecute where
plaintiff failed to tinely file three docunents).

6 The PHA argues that, if the district court erred in dismssing
Hurman's claim for failure to prosecute, we, nevertheless, should affirmthe
di sm ssal because the district court allegedly erred in denying its notion for
summary judgnment. See Brief for the PHA at 11-15. A district court "has the
discretion to deny a [notion for sumary judgnent] even if the novant otherw se
successfully carries its burden of proof if the judge has doubt as to the wi sdom
of termnating the case before a full trial." Veillon v. Exploration Servs.,
Inc., 876 F.2d 1197, 1200 (5th Gr. 1989); see also Marcus v. St. Paul Fire &
Marine Ins. Co., 651 F.2d 379, 382 (5th Cir. 1981) (district court nmay perform
"negative discretionary function" and deny notion for sunmary judgnent (even if
novant is entitled to sunmary judgnent) if parties should be given opportunity
to fully devel op case). Because the PHA did not have the right to have sunmary
judgnent granted, we exercise our discretion not to address the nerits of the
PHA's motion for summary judgnent.
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Cr. 1990). Consequently, we reviewthe district court's decision
whet her to appoint counsel for abuse of discretion. Carlin, 907
F.2d at 579. In deciding whether to grant a Title WVII
conpl ai nant' s noti on for appoi nt nent of counsel, the district court
shoul d consi der: "(1) the nerits of the plaintiff's clains of
discrimnation; (2) the efforts taken by the plaintiff to obtain
counsel; and (3) the plaintiff's financial ability to retain
counsel . " Gonzal ez, 907 F.2d at 580 (citing Caston v. Sears,
Roebuck & Co., 556 F.2d 1305, 1309 (5th Gr. 1977)).

In review ng Hurman's first notion for appoi nt nent of counsel,
the district court applied the three Caston factors, and found t hat
Hurman did not have the financial ability to retain counsel. See
Record on Appeal at 33. However, the district court found that
Hurman had failed to allege sufficient evidence of racial
di scrimnation, and had failed to showthat he had tried to obtain
private counsel.’” See id. As aresult, the district court denied
Hurman's notion. See id. Because the record supports the district
court's findings, the district court did not abuse its discretion
in denying Hurman's first notion for appointnent of counsel.

After the district court denied Hurman's first notion for
appoi ntnment of counsel, Hurman filed a second notion for
appoi nt nent of counsel. See Record on Appeal at 46. 1In his second
nmotion, Hurman clained that he had letters fromseveral attorneys

who woul d not accept his case on a contingent fee basis. See id.

! The district court stated that if Hurman's clains had nmerit, he
should be able to retain independent counsel on a contingent fee basis. See
Record on Appeal at 33.
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The record does not contain any order of the district court,
di sposing of that notion.® Therefore, on remand the district court
shoul d enter an order, disposing of Hurman's notion for appoi nt nent
of counsel and setting forth the reasons for its ruling.
1]

For the foregoing reasons, we REVERSE the district court's
judgnment and REMAND for further proceedings. On remand, the
district court should enter an order, disposing of Hurman's second

nmotion for court-appointed counsel.

8 There is, however, a docket entry on August 27, 1991
stating that Hurman's second notion for appoi ntnent of counsel was
denied by prior order. The docket entry is anbiguous, for it is
uncl ear whether the district court actually ruled on Hurman's
second notion for appointnent of counsel. Absent an order in the
record expressly ruling on Hurman's second notion, we do not view
the docket entry as a ruling that is reviewable on appeal.
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