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GARWOOD, Circuit Judge:

This cause is a crimnal appeal, and consolidated therewith
for purposes of appeal, an appeal from the denial of a pro se
mandanus petition, of defendant-appellant Guy Jerone Schneider

(Schnei der). Schnei der was charged in a four-count indictnent,

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



returned on April 4, 1990, with attenpting on February 15, 1990, to
destroy by neans of an explosive, property being used in an
activity affecting interstate conmerce, contrary to 18 U S C 8§
844(i) (count one); failing to pay tax on nmaking firearns, contrary
to 18 U.S.C. 88 5821, 5861(c), and 5871 (count two); possessing
unlawfully a firearm which was not registered, contrary to 26
U S. C 88 5861(d) and 5871 (count three); and possessing a firearm
whi ch was not identified by a serial nunber, contrary to 26 U S. C
88 5861(i) and 5871 (count four). On May 25, 1990, Schneider's
plea of guilty to the first two counts was accepted; the plea being
pursuant to an agreenent under which the governnment woul d di sm ss
counts three and four. On Septenber 3, 1990, Schneider was
sentenced on counts one and two. Schneider did not appeal, but he
subsequently filed a petition pursuant to 28 U S.C. § 2255. After
an evidentiary hearing on Decenber 19, 1991, the district court
granted Schneider this out-of-tine appeal in which he challenges
his sentence and all eges ineffective assistance of counsel. 1In a
separate action, Schneider also brings an appeal of the district
court's denial of his pro se mandanus petition brought pursuant to
28 U . S.C. 88 1361, 1821, and 1825, in which he seeks a witness fee
for appearing at his own evidentiary hearing in the section 2255
proceeding. Finding no reversible error, we affirmin each case.
Facts and Proceedi ngs Bel ow

According to the factual findings of the district court,
around m dni ght on February 14, 1990, Schnei der and his associ ate,
Ri cky Hut chison (Hutchison), drove their notorcycles to Jennifer

Reeves' (Reeves) apartnent conpl ex. Schnei der gave Hutchison a



home- made pi pe bonb and instructed himto tape it to the underside
of the gas tank of Reeves' |eep which was parked approximately ten
feet fromthe conplex structure.? A notorcycle was parked next to
the | eep. After Hutchison attached the bonb and |it a del ayed
fuse, the two of themdrove off. The subsequent expl osi on ruptured
the vehicle's gas tank, causing fragnentation. Shrapnel, capable
of causing serious bodily injury or death, was found throughout the
parking lot and as far away fromthe vehicle as forty feet.

Al cohol, Tobacco and Firearns (ATF) Special Agent Jinmmy D.
Bri gance (Brigance) was subsequently notified of the explosion.
Brigance interviewed Reeves who told himthat Schnei der had been
her boyfriend but her breakup with himhad not been friendly. She
stated that Schnei der had fired shots in the parking | ot outside of
her apartnment, broken out her apartnent w ndow, sprayed graffiti on
her jeep, and threatened to kill her new boyfriend. On February
16, 1990, Brigance executed a search warrant for Schneider's
residence wherein he recovered evidence of the pipe bonb's
construction. No one was hone, but Brigance left a warrant receipt
in the residence.

Schnei der subsequently noved out of the apartnent and he told
his roommate that he should al so hide fromthe ATF agents who were
| ooki ng for Schneider. He also told another associate to avoid ATF

agent Brigance. Schneider remained on the run until he was

. Hut chi son planted and set-off the bonb because Schnei der
told himto and agreed to give hima quarter-pound of mari huana
for doing so.



apprehended on April 10, 1990.°2

Upon arrest, Schneider waived his legal rights and gave
Bri gance a statenent. He first asserted that sone Mexicans had
bonmbed Reeves' vehicle. He then admtted that he bl ew up Reeves
vehi cl e because she was seei ng anot her boyfriend. He also admtted
to fabricating the bonb and to recruiting Hutchison to help him
detonate the device. Pursuant to a plea bargain, Schneider then
agreed to cooperate in the governnent's investigation and
prosecution of Hutchison in return for the governnent dropping
counts three and four from Schneider's indictnment and recomrendi ng
a twenty-four nonth sentence for counts one and two conbi ned.

Schnei der pleaded guilty to counts one and two on My 25,
1990. Before accepting his plea, the court advi sed Schnei der that
t he governnent's recommendati on of a twenty-four nonth sentence was
not binding on the court and that the court could inpose a |onger
sent ence. Schnei der agreed that he understood this adnonition.?
After setting the date for sentencing, the court was infornmed that
Schnei der had sent a threatening letter to Reeves. The court then
adnoni shed Schnei der that he could be charged with the separate
federal crinme of obstruction of justice and that the behavior could

al so be used to increase his total offense |evel for sentencing

pur poses.

2 By that tinme, a grand jury had already returned on April 4,
1990, a four-count indictnment against Schnei der.

3 The court al so warned Schneider that if it inposed a
sentence nore severe than he anticipated, he was still bound to

his guilty plea and could not change it. Schneider indicated
that he understood this adnonition as well.
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On  Septenber 3, 1990, after both the governnent and
Schnei der's counsel declined to object to the pre-sentence report
(PSR), it was adopted by the district court. The district court
then determ ned Schneider's sentence according to the sentencing
guidelines.* 1t found that the base of fense | evel was six for the
of fenses of conviction. The court added fourteen points because
Schnei der reckl essly endangered the safety of others, pursuant to
US S G § 2K1.4(b)(2). The court also added two points for
Schneider's rol e as supervisor of the offense pursuant to U. S. S. G
8§ 3Bl.1(c) and two points for his obstruction of justice pursuant
to US.S.G § 3CL 1. The court subtracted two points for
acceptance of responsibility pursuant to US S. G § 3EL 1(a),
resulting in a total offense level of twenty-two. The district
court determned Schneider's crimnal history category of |1l by
awar di ng hi mone crimnal history point for each of two m sdeneanor
convictions.® The district court determ ned that the guideline
i nprisonment range for Schneider, based on his offense |evel of
twenty and his crimnal history category of Il, was forty-six to
fifty-seven nonths. No objection was nade to these determ nations.

The court then sentenced Schneider to two concurrent fifty-seven

4 The applicable version of the sentencing guidelines is the
one in effect on Septenber 3, 1990, the date on whi ch Schnei der
was sentenced, 18 U . S.C. § 3553(a)(4), nanely the 1990 edition of
t he Federal Sentencing Quidelines Manual .

5 One conviction was based on a m sdeneanor assault in Harris
County, Texas, for which Schneider was fined. Apparently the PSR
listed the wong cause nunber for this conviction. The other
convi ction was based on a m sdeneanor for evading arrest in
Harris County, Texas, for which Schnei der was assessed a fine and
sentenced to three days confinenent.
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month terns of inprisonnent, followed by a three-year term of
supervi sed rel ease, a $3000 fine, and a $100 special assessnent.

Schnei der did not appeal, but he subsequently filed a petition
pursuant to 28 U.S.C. 8§ 2255 alleging that: his crimnal history
had been m scal cul ated by using two convictions for which the term
of incarceration did not exceed one year; he was not advised that
he could appeal his sentence; and his counsel was ineffective
because counsel did not object to the use of the two convictions,
nor did he advise Schneider of the right to appeal.

The sentencing district court held an evidentiary hearing on
t hese charges on Decenber 19, 1991, in which Schneider testified
and was represented by new counsel. Schneider's trial counsel
Janes Sins (Sins), testified that after the PSR was filed he
learned that Schneider had nmade threats against different
wi t nesses, of which the district court was not yet aware.® Sins
further testified that he had adnoni shed Schnei der several tines
that for this kind of conduct the governnent could file crimnal
obstruction charges against himwhich could result in consecutive
sentences, but Schneider refused to heed the warnings. Sins also
stated that he understood that during sentencing an ATF agent was
comng to the courtroomto try and intercede in the proceedi ngs

based upon a new threat by Schneider. Also, Schneider had told

6 Schnei der at the section 2255 evidentiary hearing
essentially confirnmed that he had threatened wtness M ke

Pi at owski whom he had tol d about placing the bonb under Reeves
car. Schneider testified that he sent Piatowski a letter which
did "not exactly threaten” himbut "[i]t let himknow that I
wasn't exactly all too happy."



Sins that he was going to disrupt the courtroom proceedi ngs. Sins
testified that his trial strategy at that point was to have
Schnei der sentenced as soon as possible so that he would not
receive an obstruction of justice charge or other adverse
sent enci ng consequences.

Sins testified that he reviewed the PSR wth Schneider,
specifically the section concerning Schneider's crimnal history.
Schneider told Sins that he had pleaded guilty to the assault
charge in a justice court in Harris County, Texas. Sins al so
testified that he believed it was proper to include both
m sdenmeanors in calculating Schneider's crimnal history category
and that all the enhancenents to the base of fense | evel were proper
as well.

At the end of the hearing, the district court found that it
had failed to tell Schneider of his right to appeal and it granted
to himan out-of-tine appeal. The district court found the rest of
Schneider's clains neritless. Schneider now brings this out-of-
ti me appeal .

On March 19, 1992, Schneider filed with the district court a
pro se petition for mandanus relief pursuant to 28 U S.C. 8§ 1361
alleging that he was entitled to a witness fee for appearing at his
section 2255 hearing. The district court denied Schneider's
petition because he failed to show he had a clear right to wtness
fees or that the United States Attorney had a clear duty to certify
Schneider's status as a witness entitled to fees. Schneider now

al so appeals the denial of his mandanus petition.



We consolidated the two appeal s.
Di scussi on

Crim nal Appea

Schnei der raises several issues on appeal concerning the
determnation of his sentence. First, he conplains that the
district court inproperly counted two prior m sdeneanor convi ctions
toward determning his crimnal history category. Also, Schneider
argues that the district court inproperly enhanced his base of fense
level for obstructing justice, supervising the crine, and
reckl essly endangering the |ives of others. Finally, Schneider
argues that his trial counsel's failure to object to these natters

resulted in ineffective assistance of counsel.’

! In a separate pro se supplenental brief, Schneider also
alleges that the district court erred by not, sua sponte,
permtting himto withdraw his guilty plea per Fed. R Cim P.
11(e)(4), after it had elected to i npose a sentence higher than
the twenty-four nonths recomended by the governnment pursuant to
the plea agreenent. Usually, issues raised in a suppl enental
brief are disregarded where the party submtting the brief is

al ready represented by counsel. Fifth Grcuit Court Policy 2c.

However, even if we were to consider the brief, we would
rej ect Schneider's argunent. Schneider's plea agreenent is not
governed by the Rule 11(e)(4) provision since the witten plea
agreenent, which he signed, warned himthat the judge did not
have to accept the governnent's sentencing recomrendati on and
informed himthat the plea agreenent was governed by Rul e
11(e)(1)(B). This provision allows the district court to reject
t he sentenci ng recommendati on under the plea agreenent w thout
having to give the defendant the opportunity to wthdraw his
plea. The district court also verbally adnoni shed Schnei der that
it was not bound by the recommendation and that a sentence
greater than Schnei der anticipated would not allow himto
w t hdraw hi s pl ea.

As Schnei der pleaded guilty pursuant to a Rule 11(e)(1)(B)
agreenent, the district court was not bound by Rule 11(e)(4) to
permt wthdrawal of the plea upon rejection of the governnent's
sentenci ng recommendation. United States v. Cark, 931 F.2d 292,
296 (5th Gr. 1991). Rule 11(e)(4) is not applicable to Rule
11(e)(1)(B) agreenents. United States v. Bachynsky, 949 F. 2d
722, 728-29 n.5 (5th Cr. 1991).



Schneider's conplaints are based on the district court's
all egedly inproper factual determ nati ons supporting its
application of the sentencing guidelines. Generally, a district
court's sentencing determ nation nust be upheld "so long as it
results froma correct application of the guidelines to factua
findings which are not clearly erroneous."” United States v.
Al faro, 919 F.2d 962, 964 (5th Cr. 1990). However, as to i nproper
sentencing clains involving factual determ nations, these nmatters
must be the subject of an objection at the tinme of sentencing so
that the district court can make a findi ng which can be revi ewed on
appeal , otherwi se the issue is waived. United States v. Smal | wood,
920 F. 2d 1231, 1238 (5th Gr. 1991); United States v. Mouurning, 914
F.2d 699, 704 (5th Cr. 1990). By failing to raise his conplaints
bel ow, Schneider's "[i]ssues raised for the first tine on appea
are reviewed only for plain error.” United States v. Bleike, 950
F.2d 214, 219 (5th Gr. 1991).

Unl ess aresult of plain error, any erroneous factual findings
are only relevant as they apply to Schneider's ineffective
assi stance of counsel claim Al though this Court does not usually
consi der ineffective assi stance of counsel clains on direct appeal,
it wll do so where the record below has been sufficiently
devel oped to provide substantial details about the attorney's
conduct . United States v. Bounds, 943 F.2d 541, 544 (5th Cr.
1991). Here, the district court held an evidentiary hearing that
extensively inquired into Sins' conduct.

The issue of ineffective assistance of counsel nust be

measured by the standards of Strickland v. Washington, 104 S. C.



2052 (1984). To prevail upon a claim that his counsel's
performance was so defective as to require vacation of his
sentence, Schneider nust satisfy a two-prong test. First, he nust
show that counsel nade errors so serious that he was not
functioning as the "counsel" guaranteed by the Sixth Anmendnent;
second, Schneider nust show that the deficient performance |ikely
prejudi ced the defense. I|d. at 2064. To denonstrate deficiency,
Schnei der nust show that his counsel's actions "fell below an
obj ective standard of reasonabl eness.” | d. To denonstrate
prejudi ce, he nust show that a "reasonable probability" exists
that, "but for counsel's unprofessional errors, the result of the
proceedi ng woul d have been different.” 1d. at 2068. Failure to
make both showings is fatal to Schneider's claim of ineffective
assi stance of counsel. 1d. at 2064.

Judi ci al scrutiny of counsel's performance 1is highly
deferential; the Suprene Court has advi sed that the review ng court
"must judge the reasonabl eness of counsel's chall enged conduct on
the facts of the particular case, viewed as of the tine of
counsel's conduct." Id. at 2066. This neans that the review ng
court nust strongly presune that counsel has exercised reasonabl e
prof essional judgnment. 1d. "[S]econd-guessingis not the test for
i neffective assistance of counsel." King v. Lynaugh, 868 F.2d
1400, 1405 (5th G r. 1989).

In the case sub judice, Sins testified that he did not object
to the PSR because he thought it was accurate and he wanted to
bring the sentencing hearing to a speedy conclusion due to

Schneider's threats to witnesses and his articulated intention to

10



di srupt the judicial proceeding. As the Suprenme Court noted in
Strickland, "Counsel's actions are usually based, quite properly,
on infornmed strategic choices nade by the defendant and on
information supplied by the defendant." 1d. at 2066. I n cases
such as this, "W nust strongly presune that trial counsel rendered
adequat e assi stance and that the chal |l enged conduct was t he product
of reasoned trial strategy." WIkerson v. Collins, 950 F.2d 1054,
1065 (5th Gr. 1992). Here, counsel's strategy was based on the
reasonabl e goal of shielding Schneider fromlosing his two-point
reduction for acceptance of responsibility and other possible
adverse sentenci ng consequences and from being charged with the
separate offense of obstruction of justice. Keepi ng counsel's
strategy in mnd, we nowturn to Schneider's specific conplaints.

A Cimnal History

Schnei der challenges the district court's calculation of his
crimnal history category, alleging that the two m sdeneanor
convictions were erroneously included. Wt hout the addition of
ei ther one of the two crimnal history points, Schnei der woul d have
had a crimnal history category of |; wth both points, his
category was Il. Based upon his offense | evel of twenty-two, this
resulted in his sentencing guideline range being forty-six to
fifty-seven nonths, instead of forty-one to fifty-one nonths.
Schnei der's sentence was fifty-seven nonths.

Schnei der argues that the assault conviction was inproperly
i ncl uded because the case nunber in the PSR refers to a traffic
ti cket. However, Schnei der never presented evi dence supporting his

claim By Schneider's failure to object to the PSR it was not

11



plain error for the district court to rely on the PSR s factua
description concerning the assault conviction. Furthernore, Sins's
having failed to i nvesti gate whet her the proper cause nunber was on
the report was properly found not to constitute ineffective
assi stance. Schneider told Sins, and admtted in his brief tothis
Court, that he was convicted for assault. Sins had no reason to
believe that the assault charge was inproper and if he had
obj ected, the typographical error would have been corrected,
resulting in no change to Schneider's sentence. Schneider further
argues that the assault conviction itself is constitutionally
invalid because he was not represented by counsel. However ,
convi ction of an uncounsel ed crim nal defendant is constitutionally
perm ssible so | ong as the defendant is not sentenced to a term of
i npri sonnent . Scott v. Illinois, 99 S C. 1158, 1162 (1979);
United States v. Eckford, 910 F.2d 216 (5th Gr. 1990). Schnei der
merely received a fine, so the district court properly considered
the assault conviction in calculating his crimnal history
cat egory. United States v. Smth, 844 F.2d 203, 208 (5th Grr.
1988) . Finally, Schneider (pro se) asserts that the assault
convi ction was i nproper because he never appeared in court. This
was not alleged below, but nerely nentioned in passing in
Schneider's testinony at the section 2255 hearing. However, Sins
testified that Schneider told him"he had . . . pled guilty for an
assault in a justice court here in Harris County"; thus, it could
properly be found that Sins was | ed by Schneider to believe there
was no reason to suspect his plea was taken other than in open

court, and that hence Sins was not ineffective for failing to raise

12



this matter.

Schnei der also objects to the district court's inclusion of
hi s m sdenmeanor conviction for evading arrest inits determ nation
of his crimnal history category pursuant to U.S.S.G § 4Al.2(c).8
Since Schneider was confined for only three days, the prior
conviction can be considered only if it is simlar to conduct
involved in "the instant offense.” Schnei der argues that the
conduct concerning evading arrest is not part of "the instant
offense," nor is it simlar to the conduct resulting in the
evadi ng-arrest conviction.

This Court has held that the | anguage the instant offense

i ncludes any 'rel evant conduct' as that phrase is used throughout

the guidelines," and not just conduct that is actually charged in
the indictnment. United States v. Harris, 932 F.2d 1529, 1538 (5th
Cir. 1991) (interpreting US.S.G 8§ 4A1.1(d) & (e)). This broad
interpretation of the | anguage is consistent with the guidelines

approach generally. Cf. United States v. Arell ano-Rocha, 946 F. 2d
1105, 1108 (5th Cr. 1991). We believe this reasoning is also
correct ininterpreting section 4Al1.2(c). This conclusion appears

consistent with other provisions in the guidelines which allow for

the consideration of relevant conduct which is not necessarily a

8 This section provides in pertinent part, "Sentences for the
follow ng prior offenses and offenses simlar to them by

what ever nane they are known, are counted only if (A) the
sentence was a term of probation of at |east one year or a term
of inprisonnent of at |east thirty days, or (B) the prior offense
was simlar to an instant offense.”" U S S.G 8§ 4Al.2(c). The
list of prior offenses includes "False information to a police
officer" and "Hindering or failure to obey a police officer."”

ld. The parties apparently do not dispute that the evadi ng
arrest conviction is simlar to these |listed offenses.

13



part of the charged offense. See e.g., section 1Bl1.3, Background
Comrentary (indicating that "conduct that is not formally charged
or is not an elenent of the offense of conviction may enter into
the determ nation of the applicable guideline sentencing range");
section 2D1.2, Application Note 1 (permtting consideration of
uncharged acts relating to a conspiracy to determ ne the scope of
t he conspiracy); section 2D1.1, Application Note 12 (allow ng the
use of drug quantities and types not specified in the indictnent to
calculate the base offense level); section 3Bl.1, Introductory
Comrents (noting that the defendant's role in the offense is to be
determ ned by considering all relevant conduct, and not just the
conduct formng the basis of the conviction). Therefore, the
district court did not plainly err in considering evading arrest as
part of "the instant offense."”

Regarding the simlarity between evading and the prior
of fense, the unobjected to PSR descri bes Schnei der's behavi or whi ch
resulted in the evading arrest conviction to include supplying a
fal se name to Harris County Constabl e deputies, fleeing fromthem
and avoi ding apprehension for eight nonths. In the case sub
judice, the unobjected to PSR described Schneider's conduct to
include noving out of his apartnent after finding the search
warrant receipt left by an ATF agent, telling tw potential

W tnesses to avoid ATF agents, and remaining "on the run" for
several nonths. By failing to object to the PSR, Schnei der cannot
now conplain about the factual basis for the district court's
decision since it was not given the opportunity to nmake factua

findings that could be reviewed by this Court.

14



It was not plain error for the district court to concl ude that
the prior evading arrest charge was simlar to Schneider's current
conduct .

Nor was it unreasonabl e under Strickland for Sins to fail to
object to the inclusion of the offense. As noted above, Harris and
the general thrust of the guidelines support considering the
evading arrest conduct as part of "the instant offense.”
Concerning the simlarity of the conduct, this Court has taken a
common- sense approach in determ ni ng whet her offenses are sim | ar.
United States v. Hardeman, 933 F.2d 278 (5th Cr. 1991). Such an
approach, "relies on all possible factors of simlarity, including
a conparison of punishnents . . ., the perceived seriousness of the
offense . . ., the elenments of the offense, the |evel of
culpability invol ved, and the degree to which the comm ssion of the
of fense indicates a |ikelihood of recurring crimnal conduct." Id.
at 281. Al though this approach was held to be applicabl e where the
i ssue was whether the prior conviction was simlar to a listed
of fense, it would have been reasonable for Sins to conclude that
this same approach applied to determning whether the |isted
of fense was simlar to the instant conduct. Therefore, it was not
unreasonable for Sins to believe that under this commobn-sense
approach the two acts were simlar and that an objection would be
meritless. Sins reluctance to nmake such an objection al so seens
reasonable in light of his trial strategy to end the sentencing

hearing as soon as possible.®

o Mor eover, further enphasis on the evading arrest conduct
here mght well have led to denial of the acceptance of

15



B. O fense Level Calculation

Schnei der clai ns that he shoul d not have received the fourteen
poi nt enhancenent for "reckl essly endangered the safety of another”
pursuant to U.S.S. G 8§ 2K1.4(b)(2) because he detonated the bonb at
night so as to reduce the danger of an innocent bystander being
mai med or killed, and he didn't intend to actually hurt anyone. He
argues that he should have instead received only a four-point
enhancenent for "endangered the safety of another person" pursuant
to US. S G 8§ 2KIL. 4(b)(5). However, he failed to raise these
argunents bel ow so his point of error is subject to the plain error
doctrine. As noted in United States v. Lopez, 923 F.2d 47 (5th
Cr. 1991), "Questions of fact capable of resolution by the
district court wupon proper objection at sentencing can never
constitute plain error."” ld. at 50. Schnei der had anple
opportunity to raise this factual argunent with the district court,
but failed to do so and his objection is therefore waived.
Smal | wood, 920 F.2d at 1238.

Besi des being no plain error by the district court in applying
t he enhancenent, Schnei der's counsel was not ineffective by failing
to object to the enhancenent. The fourteen-point enhancenent did
not require that Schnei der have the specific intent to hurt anyone;
he needed only to have been reckless or indifferent to the
consequences of his behavior. See, United States v. Adanson, 700
F.2d 953 (5th G r. 1983) (en banc) (holding that "jury instructions

shoul d not equate recklessness withintent toinjure"); Black's Law

responsibility two-point offense | evel reduction.
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Dictionary 1142 (5th ed. 1979). Schneider's intentional act of
causi ng the explosion coupled with his callous disregard for the
possibility of harm to bystanders sufficed to invoke U S . S. G 8§
2K1. 4(b) (2).

Furthernore, the factual basis for the enhancenent was
reasonabl e considering that the shrapnel traveled a distance of
forty feet and could have easily injured or killed an innocent
bystander. Schneider admtted that if people were wal ki ng by when
the bonb exploded, they could have been hurt or killed. Si s
testified that he was certainly "aware of the dangerous
potentiality of that type of situation.” Considering these facts
and Sins' trial strategy, his failure to object, if deficient at
all, does not seem so deficient under Strickland as to deny
Schnei der counsel as guaranteed under the Sixth Amendnent.

Schnei der al so conplains that he should not have received a
t wo- poi nt enhancenent for his status as supervisor of the offense.
He clains that since no evidence supports the existence of a
crimnal enterprise, he cannot be characterized as the supervisor
of the offense. This point cannot be reviewed by this Court
because he has failed to raise this asserted factual error bel ow
Also, his attorney's failure to object did not rise to ineffective
assi stance of counsel because the guideline does not apply nerely
to a crimnal enterprise, but rather to any crimnal activity.
US S G § 3Bl.1(c) (allow ng the enhancenent where "t he def endant
was an organi zer, |eader, nmanager, oOr supervisor in any crimna
activity"). This crimnal activity can consist of the supervisor

and one other participant. United States v. Vasquez, 874 F.2d 250,
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252 (5th Cr. 1989).

Nor was it error to consider Schneider to be the supervisor of
the offense. As pointed out in United States v. H nojosa, 958 F. 2d
624, 633 (5th Gr. 1992), the application notes to the section
provi de that:

"Factors the court should consider include the exercise

of deci sion making authority, the nature of participation

in the commssion of the offense, the recruitnent of

acconplices, the clained right to a |l arger share of the

fruits of the crinme, the degree of participation in

pl anni ng or organi zi ng the of fense, the nature and scope

of the illegal activity, and the degree of control and

authority exercised over others.” US S. G 8§ 3Bl1.1(c),

Application Note 3.

Appl ying these factors, we note that Schneider conceived and
pl anned the offense. He manufactured the bonb and pai d Hutchi son
one-quarter pound of mari huana in return for placing and detonati ng
the bonb. Finally, Schneider directed Hutchi son on where and howto
pl ace the bonb. All of these facts reasonably indicate that
Schnei der was the supervisor of the crimnal activity. Tri al
counsel's tinely objection, if made, would not have changed the
outcone. Gven counsel's trial strategy, it was not unreasonabl e
for counsel to fail to nake an objection.

Schneider finally objects to the two-point enhancenent for
obstruction of justice which he clains is based on threats to
Reeves and others. He argues that, because the record is devoid of
any evidence that his letter to Reeves was threatening, and the
court found that the additional threats were too late to be
consi dered, the enhancenent was i nproper. Again, he did not object

below, the error is waived. Nor can we say that his counsel was

ineffective for failing to object. The enhancenent was not based

18



on the letter but rather on Schneider's deliberate evasion of |aw
enforcenent agents he knew were | ooking for him and the fact that
he told two of his associates to hide as well. Al though he now
di sputes these facts, he testified at his section 2255 hearing that
he did not informhis attorney, after reviewng the PSR, that the
PSR was i naccurate on this matter. Since his counsel had no notice
that the PSR m ght be inaccurate, and in light of Schneider's
pattern of obstructionist behavior, it was not unreasonable for
Sins to fail to object.

1. Mandanus Appea

Schnei der appeals the district court's denial of his pro se
mandanus petition seeking to conpel certification of his wtness
fees for appearing at his own section 2255 hearing. This hearing
was hel d on Decenber 19, 1991, when he was in the custody of the
Texas Departnent of Corrections. The district court's denial of
the mandanus petition is reviewed under an abuse of discretion
standard. In re Hester, 899 F.2d 361, 367 (5th Cr. 1990). We
find no abuse of discretion.

Schnei der argues that he has a right to witness fees under 28
USC 8§ 1821.° He also relies on Denarest v. Manspeaker, 111
S.C. 599 (1991), where the Suprene Court held that a convicted
state prisoner who testified at another person's crimnal trial was
entitled to witness fees under section 1821 because "the general

| anguage 'witness in attendance at any court of the United States'

10 This statute provides in pertinent part that "[e]xcept as
ot herwi se provided by law, a witness in attendance at any court
of the United States . . . shall be paid the fees and al | owances

provided by this section." 28 US.C § 1821(a)(1).
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found in subsection (a)(1l) includes prisoners unless they are
ot herwi se excepted in the statute.” 1d. at 602.

We have held that to grant nmandanmus relief, the court nust
find (1) that the plaintiff has a clear right to the relief sought,
(2) that the defendant has a clear duty to do the action in
question, and (3) that no other adequate renedy is available.
Green v. Heckler, 742 F. 2d 237, 241 (5th Gr. 1984). The renedy of
mandanus i s inappropriate in the case sub judi ce because Schnei der
has no clear right to the relief sought under the statute.

As the United States points out, prisoners seeking w tness
fees have been subsequently excepted fromthe statute. Congress
has expressly excluded i ncarcerated persons fromentitlenent under
section 1821:

"Notwi t hstandi ng 28 U. S. C. 1821, no funds appropriated to

the Departnent of Justice in fiscal year 1992 or any

prior fiscal year, or any other funds available fromthe

Treasury of the United States, shall be obligated or

expended to pay a fact witness fee to a person who is

incarcerated testifying as a fact witness in a court of

the United States . . . ." 105 Stat. 782, 795 (1991)

(enphasi s added); see also 105 Stat. 130, 136 (identical

| anguage applicable to 1991 and all prior fiscal years).

Thi s appropriations act was enacted on Cctober 28, 1991 and covered
the year endi ng Septenber 30, 1992. 105 Stat. at 782, 833. Since
Schnei der was i ncarcerated during his hearing on Decenber 19, 1991,

he cannot receive witness fees fromfunds appropriated "in fiscal

year 1992 or any prior fiscal year."!' Schneider has failed to show

1 Even if Congress had not excepted incarcerated persons from
the statute, Schneider |ikely would not have been eligible for

W t ness fees because he was a witness at his own hearing. As the
movant, he likely could not receive any witness fees even though
he testified at the hearing. Cf., Todd Shipyards Corp. V.
Turbine Serv., Inc., 592 F. Supp. 380, 400 n. 24 (E.D. La. 1984),
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that he has a right to wtness fees, therefore we find no abuse of
discretion and affirmthe denial of his petition by the district
court bel ow.
Concl usi on

Schneider has failed to denonstrate reversible error in his
conviction or in the district court's sentence. Nor has he shown
that the district court erred in rejecting, followng a full
evidentiary hearing, Schneider's clains of ineffective assistance
of counsel. Furthernore, Schnei der has failed to showany right to
W t ness fees.

I n Cause No. 92-2023, Schneider's conviction and sentence are
AFFI RVED,

In Cause No. 92-2386, the district court's denial of
Schnei der's mandanus petition i s AFFI RVED

n part, 763 F.2d 745 (5th Cr. 1985)
igation a person is not entitled to
ntified as a party in interest).

(noting that in civil

aff'd in part and rev'd
I
wtness fees if he is i

i
it
de
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