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Bef ore GARWOOD, JONES and EMLIO M GARZA, Circuit Judges.”
PER CURI AM

Appel l ant Joel Rodriguez Lopez (Lopez) was indicted wth
various drug-rel ated of fenses occurring in April and May 1990. He
pl eaded guilty to count four of the indictnentsQpossession with the
intent to distribute heroin. In Novenmber 1990, the district court

sentenced Lopez to serve a termof ninety-five nonths incarceration

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



and five years supervised release and assessed a mandatory $50
assessnent and a $25,000 cost of incarceration and supervision
fine. Lopez did not appeal.

I n August 1992, Lopez filed a notion pursuant to 28 U S.C. 8§
2255 to nodify his sentence asserting that he is entitled as a
matter of right to a sentence reduction for his acceptance of
responsibility because he pleaded guilty and that, because he is
unable to pay the $25,000 fine, it should be reduced. The court
deni ed the notion, and Lopez appeals.

Lopez admts that the issues he raised in district court are
not the sane i ssues he now addresses on appeal. Wite brief at 3.
He attenpts to recast the issues presented in the original section
2255 notion to conformto the issues presented on appeal and/or
seeks a remand so as to avoid dismssal pursuant to Rule 9(b)
follow ng section 2255 should he raise these clainms in a second
section 2255 notion. Issues raised for the first tinme on appeal
shoul d not be consi dered unl ess they i nvolve purely | egal questions
and the failure to address them would result in a nmanifest
m scarriage of justice. See Self v. Blackburn, 751 F.2d 789, 795
(5th Gr. 1985). That standard is not net here.

Lopez's district court argunents are not viable. Relief under
section 2255 "is reserved for transgressions of constitutional
rights and for that narrow conpass of other injury that could not
have been raised on direct appeal and, would, if condoned, result
inaconplete mscarriage of justice." United States v. Capua, 656
F.2d 1033, 1037 (5th Cr. 1981). dains regarding application of

the guidelines to sentences that are wwthin the statutory range and



coul d have been raised on direct appeal are not cognizable in a
section 2255 notion. United States v. Vaughn, 955 F.2d 367, 368
(5th Gr. 1992); United States v. Perez, 952 F.2d 908 (5th Gr.
1992). In any event, a guilty plea alone does not entitle one to
an adjustnent for acceptance of responsibility. See US. S G 8§
3E1. 1(c).

Mor eover, Lopez's argunent, based on United States v. Alfaro,
919 F. 2d 962, 965 (5th Cr. 1990), that the governnent had to prove
that he was able to pay the fine is incorrect. The gui deli nes
require a fine unless a defendant shows he cannot pay it. The
governnment nust show ability to pay only if the PSR recomends
agai nst inposing a fine because the defendant does not have the
ability to pay. United States v. Fair, 979 F. 2d 1037, 1040-41 (5th
Cr. 1992). The district court in this case did adopt the PSR
However, because Lopez has never asserted that the PSR recomended
against a fine or said he was unabl e to pay and because Lopez nakes
extensive challenges to the financial data conpiled in the PSR
see Wiite brief at 121-12, it is assuned that it indicated the
ability to pay a fine (or at |least did not indicate the contrary).

Lopez's new argunent as to acceptance of responsibility is
that he was denied his constitutional right to confront a wtness
at the sentencing hearing because the probation officer gave
hearsay evidence that was relied upon by the court in determning
his sentence. White brief at 5-6. This was not raised bel ow and

we therefore decline to consider it. |In any event, fromwhat Lopez



asserts in his appellate brief,! it appears that the probation
officer did not give hearsay testinony but declined instead to
coment on a conversation between Lopez and another probation
of ficer. The probation officer is quoted in Lopez's brief as
saying, "I don't know whether he told that to M. Cavazos." Wite
brief, 5. Therefore, thereis noindicationin the record that the
probation officer gave hearsay testinony or that Lopez was denied
an opportunity to call Cavazos to testify as to whether Lopez was
cooperative, thereby show ng acceptance of responsibility. Thus,
even if the claimwere raised below, which it was not, it is not
shown to have any nerit.

As for the inposition of a fine, Lopez now asserts that
information in the PSR was incorrect. Such a challenge generally
cannot be made in a section 2255 notion. See United States v.
Bart hol omew, 974 F.2d 39, 42 (5th CGr. 1992). Lopez does not
assert any reason why he did not object to these asserted
i nhaccuraci es at sentencing. See id. Hence this claim does not
entitle Lopez to section 2255 relief.

Finally, Lopez discusses three issues that he states shoul d be
remanded to the district court for determ nation: (1) sentence
ent r apnent because the agents involved him in multiple
transactions; (2) denial of a right to appeal because of
m srepresentation by his attorney; and (3) denial of effective
assi stance of counsel because counsel advised himnot to cooperate

wth the probation officer indrafting the PSR Wite brief at 15-

. A copy of the sentencing transcript is not included in the
record.



21. None of the issues was raised in district court and they
i nvol ve questions of fact that cannot be addressed for the first
time on appeal. Blackburn, 751 F.2d at 795.

The district court's denial of Lopez's section 2255 notionis
accordi ngly

AFFI RVED.



