IN THE UNI TED STATES COURT OF APPEALS
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Summary Cal endar

SHEI LA LAMB,
Pl ai ntiff-Appellee,
vVer sus
CITY OF SWEETWATER HOUSI NG
AUTHORI TY, SWEETWATER, TX,
Def endant - Appel | ant,

KATHLEEN LEW S,
Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(CA 1 91 91)

( August 19, 1993 )

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM *

Sheil a Lanb brought this action against the Gty of
Sweet wat er Housi ng Authority, Sweetwater, Texas, asserting
violations under Title VII of the Gvil R ghts Act of 1964. The
district court found in favor of Lanmb and awarded her $42, 628. 00

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, we have determned that this
opi ni on shoul d not be published.



i n damages. The Housing Authority appeals fromthe district

court's judgnent in favor of Lanb. Finding no error, we affirm
| . BACKGROUND

A Facts

Sheil a Lanb comenced enpl oynent as a tenporary mai ntenance
enpl oyee with the Housing Authority of the City of Sweetwater,
Texas on April 2, 1984. She was then nade a full-tinme enpl oyee
and, through four pronotions, reached the | evel of "M ntenance
Mechanic A, " the position just bel ow "M ntenance Foreman."
During Lanb's tenure with the Housing Authority, she was the only
femal e enpl oyee in the nai ntenance departnent and the mai ntenance
foreman position becane available on at | east two occasi ons--once
in 1987 and again in 1990. Each tinme, nmale enpl oyees were hired
and pronoted the position. Asserting that she was acting on the
recommendati on of her physician, Lanb tendered her resignation
ef fective Septenber 21, 1990.

When she tendered her resignation, Lew s advised Lanb that,
shoul d prospective enployers inquire about her, she would receive
good recommendations fromthe Housing Authority. Lanb applied
for various jobs but was not hired until May 1991, when she was
hired to work in the housekeepi ng departnent at the Holiday Inn
in Sweetwater, Texas. Lanb then left this position and applied
for another at the Rolling Plains Menorial Hospital also |ocated
in Sweetwater, Texas. Rolling Plains advised Lanb that she given
a poor recommendation by Lloyd Rasco, the director of the Housing

Aut hority, and that he had accused her of stealing noney during



her enploynent with the Housing Authority. Lanb denied this

all egation and was hired by Rolling Plains. Subsequently, Lanb

| earned that various other prospective enployers had been given
poor recommendati ons by various enpl oyees of the Housing

Aut hority, including Lews and Rasco. She also |earned that

t hese Housi ng Authority enpl oyees had told prospective enpl oyers
that she had stol en noney while enployed by the Housing Authority
and had filed a claimwth the Texas Conmm ssion on Human R ghts
and the Equal Enpl oynent Qpportunity Conm ssion.

B. Pr oceedi ngs

I n Septenber 1991, Lanb brought this action against the Cty
of Sweetwater Housing Authority for alleged violations of Title
VIl of the Cvil Rights Act, 42 U S.C. §8 2000(e), et. seq. In
her conplaint, Lanb asserted that she had been sexual |y harassed
by mal e enpl oyees whil e enpl oyed by the Housing Authority; that
she had been constructively discharged due to the conditions
under which she was forced to work; and that the Housing
Authority had retaliated against her for filing a claimwth the
Equal Enpl oynent Qpportunity Comm ssion. The Housing Authority
answered by filing a notion to dismss pursuant to Rule 12(b)(6)
of the Federal Rules of G vil Procedure for |ack of subject
matter jurisdiction. The court denied that notion w thout
conducting a hearing.

The Housing Authority then filed a notion for a judgnent on
the pl eadi ngs, asserting that Lanb's claimis barred by

limtations; that the 1991 anendnent to Title VI| was not



retroactive and that the additional damage provisions contained
therein are not applicable to this case; and that the anmendnent
authorizing jury trials for Title VII conplaints is not
retroactive. The district court denied the Housing Authority's
nmotion, and the case proceeded to trial.

At the comrencenent of the trial, Lanb waived her clains of
sexual harassnent and retaliation, but she proceed with her claim
of failure to pronote. She also continued to assert all the
damages she allegedly suffered as a result of the failure of the
Housing Authority to pronote her, including constructive
di scharge. During the course of trial, Kathleen Lews, Executive
Director of the Housing Authority during Lanb's enpl oynent,
admtted that Lanb had the skills necessary for the position of
mai nt enance foreman and that she had recogni zed Lanb publicly as
t he best mai ntenance enployee. Lews also admtted telling Lanb
and an African-Anerican enpl oyee interested in the foreman
position in 1987 that the nmen working in the Housing Authority
weren't "ready for a woman or a black" to be foreman. |t was
established at trial that Lanb was the npbst senior enpl oyee being
considered for the foreman position the two tines it becane
avai |l abl e during her tenure at the Housing Authority, and that
seniority had been a significant factor when filling the position
in the past. Lanb also asserted that, beyond bei ng the nost
seni or candi date for the positions, she was the best qualified.
The Housing Authority attenpted to controvert this contention by

asserting that Lanb's failure to be pronoted was attributed to



her inability to get along with other enployees, and that this
behavi or had resulted in her being categorized as a "trouble
maker . "

The district court entered a judgnent in favor of Lanb and
awar ded her $42,628.00, together with reasonable attorney's fees
and expenses totalling $10,377.58 and interest fromthe date of
judgnent until paid at the rate of 3.13 percent per annum The
Housi ng Authority then submtted a notion for anmendnent for
findings of fact and conclusions of |aw, which was denied by the
district court. However, by an order entered COctober 1992, the
district court requested the parties to advise in witing whether
Lew s was a defendants in this action in her individual capacity.
Both Lanb and the Housing Authority responded that Lew s was not
a defendant in her individual capacity, and a judgnent nunc pro
tunc was entered by the district court in Novenber 1992 which
effectively dism ssed Lews as an individual defendant. The
Housi ng authority now appeals fromthe district court's judgnent
in favor of Lanb.

1. DI SCUSSI ON

The Housing Authority raises the follow ng i ssues on appeal:
(a) whether the Housing authority neets the statutory definition
of enpl oyer under Title VII; (b) whether the evidence is
sufficient to support the district court's finding that the
Housing Authority failed to pronote Lanb because of her gender;
(c) whether the district court's finding that Lanb was

constructively discharged is clearly erroneous; (d) whether the



district court erred in awardi ng back pay fromthe date of Lanb's
resignation; and (e) whether Lanb properly mtigated her danmages.

A. Chal l enge to the Housing Authority's
"Enpl oyer" Status Under Title VII

An "Enpl oyer" under Title VIl is defined as "a person

engaged in an industry affecting comerce who has fifteen (15) or

nore enpl oyees for each working day in each of twenty (20) or
nmore cal endar weeks in the current or preceding cal endar year,
and any agent of such a person . . . ." 42 U S C 8§ 2000e(b)
(enphasi s added). According to the Housing Authority, it did not
have nore than twel ve enpl oyees during the twenty cal endar weeks
the requi site nunber of enployees to be considered an enpl oyer
under section 2000e(b) and, therefore, the district court | acked
subject matter jurisdiction in this case. Lanb asserts that the
City of Sweetwater Housing Authority is sinply a division of the
City of Sweetwater and that the Gty of Sweetwater is subject to
the provisions of Title VII

Thi s i ssue now before us--whether the Housing Authority is
part of the Cty of Sweetwater--was raised below The district
court reached the factual determ nation that the Housing
Authority is part of the Gty of Sweetwater and has fifteen or
nore enpl oyees, thereby making it subject to the provisions of
Title VII. In considering the Housing Authority's challenge to
this factual finding on appeal, we review the district court's
determ nation for clear error pursuant to Rule 52(a) of the
Federal Rules of Cvil Procedure. See FED. R CQv. P. 52(a)
("Findings of fact, whether based on oral or docunentary
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evi dence, shall not be set aside unless clearly erroneous .
")

When reaching its determnation, the district court took
judicial notice of Tex. LocAL Gov' T CobE ANN. 88 392. 001, et seq.
(Vernon 1988 & Supp. 1993), which creates housing authorities.
These sections of the Texas Local Governnent Code establish that
a housing authority is a division of the city which creates it
and that the city creating it maintains control over it. For
exanpl e, pursuant to section 392. 031 of the Texas Local
Governnent Code, for as long as a housing authority exists, the
mayor of the city it serves is enpowered to appoint the housing
authority's conmm ssioners. Under section 392.041(a), the nayors
of Texas cities are also expressly enpowered to renove the
comm ssioners of housing authorities for inefficiency, neglect of
duty, or m sconduct in office. And section 392.041(f) of the
Texas Local Governnent Code provides that, "[i]f a conm ssioner
of a nmunicipal housing authority is renoved, a record of the
proceedi ngs with the charges and findings shall be filed in the
office of the Cerk of the nunicipality."” Tex LocAaL Gov' T Cobe
ANN. 88 392.041(f) (Vernon 1988).

Mor eover, Texas courts have held that housing authorities
are divisions of the nunicipalities they serve. For exanple, in

Aetna Casualty and Surety Co. v. The didden Co., 283 S.W2d 440

(Tex. Cv. App.--Eastland 1955, no wit), rev'd on other grounds,

291 S.W2d 315 (Tex. 1956), the Texas Court of G vil Appeals

expressly held that the housing authority "is a division of the



City of Borger and exists only with the consent of the Cty."

Id. at 441, citing Mers v. Housing Authority of Cty of Dallas,

266 S.W2d 487 (Tex. G v. App.--Dallas 1954) (interpreting
VERNON' S ANN. G v. STAT. art. 1269k, the precursor to sections

392.001, et seq.), ques. cert.'d, 266 S.W2d 842 (Tex. 1954);

Housi ng Authority of City of Dallas v. Hi ggi nbotham 143 S. W 2d

79 (Tex. 1940). Finally, in challenging the district court's
determnation that the Cty of Sweetwater Housing Authority is a
division of the Cty of Sweetwater, the Housing Authority relies
upon the testinony of Lewis. Although Lewis did testify that the
Housing Authority is not a division of the Gty of Sweetwater,
she acknow edged that Sweetwater appoints the nenbers of the
Board of Comm ssioners for the Housing Authority and that the
Board of Comm ssioners has the authority to nmake deci sions
concerning the Housing Authority.

In sum The Texas Local Governnent Code, Texas case |aw, and
the evidence in the record before us support the district's
determnation that the Gty of Sweetwater Housing Authority is
sinply a division of the City of Sweetwater and subject to the
provisions of Title VII is not clearly erroneous. Accordingly,
we conclude that this finding is not erroneous.

B. Chal l enge to the Finding of Discrimnation

To establish a claimunder Title VII, a plaintiff nust first
establish a prima facia case of discrimnation. To acconplish
this, Lanb was required to show that:

(1) she belongs to a group protected by Title VII, (2)
she applied for and was qualified for a job for which
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t he enpl oyer was seeking applicants, (3) despite her
qualifications she was rejected, and (4) after her
rejection the position remai ned open and the enpl oyer
continued to seek applicants anong persons having
plaintiff's qualifications.

Burdi ne v. Texas Dept. of Community Affairs, 608 F.2d 563, 566-67

(5th Gr. 1979) (acknow edgi ng, however, that the el enents
establishing a prima facie case of discrimnation may differ,

dependi ng on the factual context), aff'd, . A defendant in

a Title VII| case may refute such a prim facie show ng by
articulating a legitimte, nondiscrimnatory reason for rejecting
the plaintiff. 1d. at 567. Such nondi scrimnatory reasons nust
be proven by a preponderance of the evidence. 1d. |If such a
show ng is nmade by the defendant, the burden then shifts back to
the plaintiff to show that the nondi scrimnatory reason for

rejection was nerely pretextual. See McDonnell Douglas v. G een,

411 U.S. 792, 804, 93 S. . 1817, 1825 (1973).

Qur standard of review for a district court's finding of
discrimnation in violation of Title VII is also addressed in
Burdine. Specifically, as explained by this court,

[a] | though discrimnation is a question of fact, it is

also the ultimate issue for resolution in a Title VII

case. Therefore, we as an appellate court nust

i ndependently determne the nerits of plaintiff's

al l egations, but we are bound by findings of subsidiary

facts (evidentiary facts) that are not clearly

erroneous. W nust al so determ ne whether the ultimte

finding is based on requisite subsidiary facts.
608 F.2d at 566 (internal citations omtted).

Lanmb is protected under Title VII fromdiscrimnation based
upon her sex, and we conclude that she has successfully
established a claimunder Title VII. Specifically, the record
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supports Lanb's assertion that she was well-qualified for the
position of foreman. Moreover, the record establishes that the
Housing Authority rejected Lanb for the position and, after the
position remained unfilled for several nonths, hired a nale,
Danny Cook, for the position. Accordingly, we conclude that Lanb
successfully nmade a prima facie showi ng of discrimnation under
Title VII and that none of the district court's factual findings
to this effect are clearly erroneous. Burdine, 608 F.2d at 566-
67.

The Housing Authority attenpted to rebut Lanb's show ng of a
claimof discrimnation in violation of Title VII by asserting
that Lanb was not pronoted to the position of foreman because she
did not get along with her co-workers in an acceptabl e manner.
See Turner, 555 F.2d at 1255. Neverthel ess, the court determ ned
that this reason for denying Lanb the pronotion to foreman was
merely pretextual, and its determ nation is supported by the
testinony of Lanb and two other witnesses that Lews told Lanb
that she could not be pronoted to the position because of her

sex. See McDonnell Douglas, 411 U S. at 804, 93 S. C. at 1825.

In fact, one of these two other witnesses was Lewi s herself.
Accordi ngly, we conclude that the district court's determ nation
that the Housing Authority discrimnated against Lanb in
violation of Title VII is supported by the record.

C. Chal l enge to the Constructive D scharge Finding

The Housing Authority al so challenges the district court's

determ nation that Lanb was constructively di scharged, asserting
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that this claimwas waived. In her original conplaint, Lanb set
forth causes of action for sexual discrimnation, sexual
harassnent, constructive discharge, and retaliation pursuant to
42 U.S.C. 88 2000e-2, 2000e-3(a), as well as clains of

intentional and/or negligent infliction of enotional distress
agai nst both the Housing Authority and individual defendants.
However, prior to the commencenent of trial, Lanb waived her

cl ai ns agai nst the individual defendants, expressly stating that
she wai ved "that part of the pleadings, except the allegations as
to failure to pronote, and the nental anguish, |oss of wages, so
forth, that go along with that." The pretrial order generally
identifies the contested i ssues of |aw as whet her the Housing

Aut hority violated provisions of Title VII and whether Lanb is
entitled to damages as a result of any such violation. During
trial, Lanb confirnmed that she retained her cause of action for
"failure to pronote and the nental anguish that goes with the
failure to pronote and what happened to her." She al so presented
evidence to establish that she was constructively di scharged.

It is well established that "waiver is the voluntary or

intentional relinquishnment of a known right." Pitts v. Anerican

Sec. Life, 931 F.2d 351, 357 (5th Cr. 1991); see also Rogers v.

Ceneral Elec. Co., 781 F.2d 452, 454 (5th G r. 1986) ("A rel ease

wai ving rights arising under Title VII nust al so be both know ng
and voluntary."). Although the record establishes that Lanb did
wai ve various clains and that she was anbi guous as to the clains

she retained, but that she continued to assert that she was
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constructively discharged. Accordingly, we cannot concl ude that
Lanmb know ng and voluntarily wai ved her claimof constructive
di schar ge.

The Housing Authority al so asserts that, even if Lanb did
not waive her constructive discharge claim the district court
erred in concluding that Lanb was subjected to a hostile work
envi ronnent which resulted in her constructive discharge. This
court set forth the standard for constructive discharge in Young

v. Sout hwestern Savings and Loan Assoc., 509 F.2d 140, 144 (5th

Cr. 1975), where we held:

The general rule is that if an enpl oyer deliberately
makes an enpl oyee's working conditions so intol erable
that the enployee is forced into an involuntary
resignation, then the enployer has enconpassed a
constructive discharge and is as liable for any illegal
conduct involved therein as if it had formally

di scharged the aggrieved enpl oyee.

We have also held that the a plaintiff asserting constructive
di scharge need not show that specific intent on the part of the

enpl oyer. Boze v. Branstetter, 912 F.2d 801, 804 (5th Cr. 1990)

("Proof is not required that the enpl oyer inposed intolerable

wor ki ng conditions with the specific intent to force the enpl oyee

to resign."); see also Jurgens v. EEQC, 903 F.2d 386, __ (5th
Cr. 1990).
Lanb testified that intol erable working conditions conpelled

her to resign fromthe Housing Authority.! In fact, she

! Lanb's assertions are sunmmari zed in her conplaint, in
whi ch st at ed:

When Conpl ai nant performed jobs that required
assi stance, Rasco and Cook woul d not help her, and nade

12



testified extensively about the physical synptons arising from
the stress that she was under due to her treatnent at the Housing
Aut hority (nanely m grai ne headaches, insomia, nausea,

irritabl eness, and extrene nervousness), the fact that she sought
the services of a physician due to those synptons, and the fact

t hat her physician advised her to resign fromthe Housing

Aut hority. Based upon this evidentiary support for the court's
determ nation, we find that the district court did not err in
concl udi ng that Lanb was constructively di scharged.

D. Chal l enge to the Ampunt of the District Court's Award

The Housing Authority al so chall enges the anmount of the
district court's award in favor of Lanb, asserting that the
district court erred in awarding her back pay. Title VII defines
the relief available to an aggrieved party as foll ows:

If the court finds that the respondent has
intentionally engaged in or is intentionally engagi ng
in an unlawful enploynent practice charged in the
conplaint, the court may enjoin the respondent from
engagi ng i n such unl awful enploynent practice, and
order such affirmative action as may be appropri ate,
which may include, but is not limted to reinstatenent
or hiring of enployees, with or wthout back pay .

or any other equitable relief as the court deens
appropriate .

such comments as "if she wants to do a man's job, let
her." Rasco and Cook al so told Conpl ai nant that upon
the executive director, Kathleen Lewis, retiring,
Conpl ai nant woul d probably be replaced by two wonan,
that the new executive director wuld ask Conpl ai nant
why she was never pronoted to foreman since she had
wor ked there al nost seven years, and various other
coments. Conpl ai nant reported said harassnent and
mstreatnment to Ms. Lewi s, but no action was taken
agai nst Rasco and Cook and their harassnent of
Conpl ai nant conti nued.
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42 U.S.C. A 8 2000e-5(g)(1). The Eleventh Circuit has expressly
addressed the issue of an award of back pay under Title VII,
stating that "Choices regarding the renedy to award an aggri eved
party under Title VII are left to the discretion of the trial

court." EEOCC v. Mke Smth Pontiac GMC, Inc., 896 F.2d 524, 529

(11th Cr. 1990). Simlarly, the Sixth Crcuit has stated that
"Congress evidently intended that the award of back pay should

rest within the sound discretion of the trial judge." Head v.

Tinken Roller Bearing Co., 486 F.2d 870, 876 (6th Cr. 1973); see
al so Thornton v. East Texas Mdtor Freight, 497 F.2d 416, 421 (6th

Cir. 1974) (referring to the court's holding in Head as having
"established that whether back pay should be awarded at all is a
matter of discretion"). This court has held that:

Because of the conpensatory nature of a back pay award
and because of the "rightful place' theory, adopted by
the courts, and of the strong congressional policy,
enbodied in Title VII, for renedyi ng enpl oynent

di scrimnation, the scope of a court's discretion to
deny back pay is narrow. Once a court has determ ned
that a plaintiff or conplaining class has sustained
econom c loss froma discrimnatory enpl oynent
practice, back pay should normally be awarded unl ess
speci al circunstances are present.

Pettway v. Anerican Cast lron Pipe Co., 494 F.2d 211, 252-53 (5th

Cr. 1974) (en banc), cert. denied, 439 U S 1115, 99 S. C. 1020

(1979); see also Marks v. Prattco, 607 F.2d 1153, 1155 (5th Cr
1979) .

We have al ready concluded that the district court did not
err in reaching its determnation that Lanb was constructively
di scharged. See supra Part Il.C. The district court's award of
damages i s based upon this determ nation and fully supported by

14



the evidence Lanb presented at trial of the econom c damages she
actually suffered a result of the Housing Authorities
discrimnatory actions. W conclude, therefore, that the
district court's award of danmages is in accordance wth "the
purpose of Title VII [which is] to make persons whole for
injuries suffered on account of unlawful enpl oynment

discrimnation." Albermarle Paper Co. v. Mody, 422 U S. 405, 95

S. C. 2362 (1975).

E. Chal l enge to the Finding that Lanb
Properly Mtigated her Danages

This court has expressly held that successful Title VI
claimants have a statutory duty to mnimze their danages.

Sellers v. Delgado College, 902 F.2d 1189, 1193 (5th Cr. 1990).

Specifically, "the claimnt nust use reasonable diligence to
obtain “substantially equivalent' enploynent.” 1d. The Housing
Authority asserts that Lanb failed to fulfill this obligation.
In Sellers, we held that "[t] he reasonabl eness of a Title
VII claimant's diligence "should be evaluated in |ight of the
i ndi vi dual characteristics of the claimnt and the job market."'"
Id. at 1193. W clarified that:
"Substantially equival ent enploynent” is that
"enpl oynent which affords virtually identica
pronotional opportunities, conpensation, job
responsibilities, working conditions, and status as the
position fromwhich the Title VII claimnt has been
discrimnatorily termnated."

Id.; see also EECC v. CGuardian Pools, Inc., 828 F.2d 1507, 1511

(11th Cr. 1987) ("Title VIl requires reasonable diligence in

| ocating enploynent and mtigating danages; it does not require
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that a person remain enployed despite dissatisfaction."). And we
expressly stated that whether or not a claimant has net his or
her statutory duty to mnimze damages is a fact determ nation
pursuant to Rule 52(a) of the Federal Rules of G vil Procedure
and, therefore, subject to the clearly erroneous standard of
review Sellers, 902 F.2d at 1193. Finally, we pointed out
that, although the statutory duty to mnim ze damages is pl aced
upon the Title VII plaintiff, the enployer has the burden of
proving a failure to mtigate. |1d.

The record establishes that, upon being constructively
di scharged, Lanb imedi ately began seeki ng conpar abl e enpl oynent
t hrough an unenpl oynent office but was unable to do so.
Specifically, she applied for enploynent with United States
Gypsum and the Mental Health Mental Retardation facility in
Sweet wat er, Texas, but was not able to obtain enploynent from
either. Accordingly, Lanb (1) worked for an individual
renodeling a house; (2) provided day care for children in her
horme, for which she earned $592. 00 over the course of two nonths;
(3) took a job with a notel as a naid earning $4.25 per hour; (4)
took a job at a convenience store as a clerk working the evening
shift to earn $4.25 per hour; and (5) took a job as a dietary
aide at a hospital. The record also contains evidence that
Lanb's efforts to find enpl oynent conparable to her enploynent at
t he Housing Authority were frustrated by the Housing Authority's
accusations that she had stol en noney during her enpl oynent

there. Finally, in an effort to find enploynent at a sal ary
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conparable to her salary at the Housing Authority, Lanb attended
school from Septenber 6, 1991 to August 14, 1992 in order to
becone a |icensed vocational nurse.

In an effort to neet its burden to prove that Lanb failed to
mtigate her damages, the Housing Authority asserts that Lanb
failed to interview for a position at a pre-rel ease detention
center in Sweetwater, Texas and that this was a job equivalent to
Lanb's job at the Housing Authority. Lanb testified at trial
that she did not interview for the position because the working
conditions were substantially different than those at the Housing
Aut hority,? and the Housing Authority has presented no specific
evidence to establish that the positions were substantially
equivalent. Sellers, 902 F.2d at 1193 (establishing the
defendant's burden). Accordingly, based upon the evidence in the
record before us, we conclude that the district court's finding
that Lanp properly mtigated her danmages is not clearly
erroneous. |d.

[11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the district court's

judgnent in favor of Lanb.

2 Sellers, 902 F.2d at 1193 (defining "equival ent
enpl oynent ") .
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