IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1952
Summary Cal endar

GREGORI O SANCHEZ, JR.
Pl ai ntiff-Appellant,
V.

HELEN SM TH, as Parole Oficer, and
TRACY SNELL MORGAN, as Parole Hearing Oficer,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(5:91 Cv 138 O

Cct ober 18, 1993

Before DAVIS, JONES and DUHE, Circuit Judges.®
PER CURI AM
Gregori o Sanchez, Jr., a Texas prisoner proceedi ng pro se

and in forma pauperis (IFP), filed a civil rights action agai nst

Texas Departnent of Crimnal Justice parole officers Helen Smth
and Tracey Snell Mrgan, alleging that Smth and Mrgan wongly
caused his parole to be revoked after he was accused of sexually

assaul ti ng Debbie Ronb. This evaluation of Sanchez' clains, |ike

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



that of the |lower courts, is based on the cunulative factual

allegations in all of the pleadings that he filed. See Jacquez v.

Procuni er, 801 F.2d 789, 793 (5th Gr. 1986) (a court considering
the sufficiency of a pro se petitioner's 8 1983 pl eadi ngs should
consider all of the pleadings beforeit). W find no error in the
district court's dism ssal of this case.

Sanchez charged that Smth, his probation officer,
wrongly caused himto be arrested, refused to present Ronb as a
wtness at the revocation hearing, wthheld other relevant
evi dence, and tricked Sanchez into not presenting any w tnesses.
He al so all eged that Smth denied hi mthe opportunity to nake bond
prior to the revocation hearing. Sanchez alleged that Mrgan, the
hearing of fi cer, was prejudi ced agai nst hi mbecause she was in pain
froma toothache during the hearing and that both Smth and Mrgan
were not "not inpartial" because "[t] hey were wonen and ol der wonen
at that."

Sanchez' first anended conplaint, filed May 30, 1991,
requested 2.5 mllion dollars in damages, that Smth and Morgan be
fired, and that Sanchez be "continued on parole with full pardon
measures on this issue because of ny innocence.” On February 3,
1992, the magistrate judge entered an "Order for Response” that
noted that Sanchez' petition presented mxed civil rights and
habeas corpus clains and that there had been no show ng that
Sanchez had exhausted state habeas renedies. Thereafter, Sanchez
filed a second anended conplaint which stated: (1) that he had

filed a supplenental conplaint in Decenber 1991 seeking rel ease



wi t hout nonetary damages;! (2) that he "no longer w she[d] to
pursue relief for freedom due to his incarceration"; (3) that he
did not plan to challenge his state conviction; and (4) that he
sought wunspecified nonetary damages "only because it's a pre-
requisite in civil lawsuits.” On My 12, 1992, Sanchez filed a
third anmended conplaint in which he asked only for declaratory
relief and "any other action the Court may deem necessary or
appropriate within the neans of justice."

The magistrate judge did not consider the second and
third amended conplaints. On August 3, 1992, the nagi strate judge
recommended t hat Sanchez' conpl aint be di sm ssed wi thout prejudice
for failure to exhaust state renedies insofar as it sought habeas
corpus relief and that his other clains be dismssed with prejudice
because the defendants were imune fromsuit. The district court
overrul ed Sanchez' objections and adopted the nmagi strate judge's
recommendation. The district court also relied only on the first
anended pl eadi ng, apparently under the erroneous assunption that it
was the final pleading filed in the case.

DI SCUSSI ON

Although it is unclear from his pleadings exactly what
type of relief Sanchez desires, for the follow ng reasons, the
action of the district court was proper based on any or all of the
pl eadings filed by Sanchez.

Prisoners who bring 8§ 1983 clains challenging the

validity of their confinenment nust initially pursue both state and

This conpl ai nt was never filed. See docket sheet, p. 7.
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federal habeas corpus relief. Seriov. Menbers of La. State Bd. of

Pardons, 821 F.2d 1112, 1117, 1119 (5th Gr. 1987). Resol ution of
Sanchez' allegations that his parole was wongly revoked could
affect whether he is entitled to immediate or earlier release
These clains should first be pursued through habeas corpus. |d.
As the magi strate judge noted, Sanchez has not sought habeas corpus
relief.

| f clains which should properly be asserted i n habeas are
m xed with clains that arise only under 8§ 1983, "and the cl ains can
be separated, federal courts should do so, entertaining the
8§ 1983 clains." Serio 821 F.2d at 1119. Al though Sanchez' charge
that Smth caused himto be wongly arrested could support a suit

under § 1983, see Duckett v. Cty of Cedar Park, Tex., 950 F.2d

272, 278-79 (5th Cr. 1992), the wongful-arrest allegation is an
integral part of his claimthat his parole should not have been
revoked. Despite Sanchez' statenent that he will not seek habeas
relief, the Court cannot ignore the allegations challenging the
validity of his confinenent and construe the clai mas soundi ng only
under § 1983. Sanchez' challenge to the revocation of his parole
is too tightly linked with the civil rights claim to permt
sever ance. Serio, 821 F.2d at 1119. The dism ssal of the
conplaint wthout prejudice was proper insofar as Sanchez
pl eadi ngs can be read as a challenge to his current confinenent.
Al t hough the district court did not so state, Sanchez'
civil rights clains were apparently di sm ssed because he had fail ed

to state a claimfor which relief could be granted. Fed. R G v.



P. 12(b)(6). This Court will not affirm a dism ssal under Rule
12(b)(6) unless it is obvious that the plaintiff is not entitled to
relief wunder any set of facts provable in support of his
allegations or if the allegations, accepted as true, provide no

basis for |legal recourse. Wilter v. Torres, 917 F.2d 1379, 1383

(5th Cr. 1990). The Rule 12(b)(6) analysis can include
affirmati ve defenses if they are obvious fromthe reading of the

conplaint. Garrett v. Commonwealth Mrtg. Corp. of Anerica, 938

F.2d 591, 594 (5th Cr. 1991). A defendant's absolute inmunity
fromsuit is a legal question that the Court reviews de novo.
Walter, 917 F.2d at 1383.

Morgan is entitled to absolute quasi-judicial inmunity
for her exercise of decision-nmaking power as a hearing officer

Id. at 1384; Farrish v. M ssissippi State Parole Bd., 836 F. 2d 969,

974 (5th G r. 1988). Smth is also entitled to absol ute quasi -
judicial imunity for her actions in connection with the revocation

of Sanchez' parole. See id. at 975-76; see al so Johnson v. Kegans,

870 F.2d 992, 998 (5th Cir.), cert. denied, 492 US. 921 (1989).

Al t hough the imunity doctrine bars suit against Morgan and Smth
only as individuals, in their capacity as state officers they are
protected by Eleventh Amendnent immunity. [d. at 998 n.5.
Sanchez devotes nost of his appellate brief to an attack
on the procedures used by the Texas Board of Pardons and Parol e.
The Court need not consider these argunents because Sanchez di d not

present themto the district court. See Russell v. Sun Anerica

Securities, Inc., 962 F.2d 1169, 1176 (5th Cr. 1992).




For any and all of these reasons, the judgnent of the

district court is AFFl RVED



