IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1950
(Summary Cal endar)

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

CHARLES R. JAMES,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:92-CR-162-Q

(May 19, 1993)

BEFORE KI NG DAVIS, and WENER, G rcuit Judges.
PER CURI AM *

Def endant - Appel | ant Charl es R Janes was convi cted, foll ow ng
a plea of guilty, of filing false clains for paynent of tax refunds
in violation of 18 USC 88 2 & 287. In connection with his plea
agreenent Janes entered into a cooperation agreenent which

provided, inter alia, that certain information and statenents nade

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



by Janes or his counsel during cooperation thereunder could not be
used as evidence in any civil or crimnal trail. |In appealing his
sentence, Janes conpl ains of violation of those provisions and of
ot her sentencing errors. For the reasons set forth below, we
affirmin part, vacate in part, and remand for re-sentencing.
l.
FACTS AND PROCEEDI NGS

Janes pleaded guilty to preparing and presenting fal se clains
for tax refunds. Janes and his codefendant initiated a schene in
whi ch they and other individuals would electronically file fal se
tax returns claimng nonexistent tax refunds.

Janes pleaded guilty pursuant to a pl ea agreenent and entered
into the "cooperation agreenent” wth the governnent. The
cooperation agreenent stated in part that:

Al'l discussions with you [counsel] and Charl es
R James on or about June 17, 1992 are
governed by Rule 410 of the Federal Rules of
Evi dence as statenents made in the course of
pl ea di scussi ons. No statenents that either
you or Charles R Janes nake during these
di scussions can be used as evidence against
himin any civil or crimnal trial. However,
the governnent is free to use as adm ssible
evi dence agai nst Charles R Janes any
information directly or indirectly derived
from such statenents.

Janes net with IRS officials and provided informati on about
certain tax returns which the | RS suspected were fraudul ent. Janes
identified tax returns that he personally filed, and identified the
signatures ontax returns filed by other individuals in the schene.

The presentence investigation report (PSR) recommended a



seven-1| evel increase because the anmount of |oss in the offense was
in excess of $120,000 but less than $200, 000. See 8§
2F1. 1(b)(1)(H) . The PSR al so recommended a three-level increase
because Janmes was a manager or supervisor of a crimnal activity
involving five or nore participants. See 8 3B1.1(b). And the PSR
recomended no adjustnent for acceptance of responsibility.

Janes filed witten objections to the PSR He argued that the
cal cul ation of the amount of | oss was determ ned frominformation
he provided to the governnent, and that the governnent agreed in
t he cooperati on agreenent not to use such information agai nst him
Janes al so argued that a three-|level adjustnent for hisrole inthe
of fense was unwarranted, as was the PSR s determ nation that he had
not accepted responsibility for his role in the offense.

At the sentencing hearing, the district court determ ned that
it would resolve Janes's objections to the PSR in the manner
proposed by the probation officer in the Addendum to the PSR
Addressing Janes's claimthat the "anobunt of |oss" was incorrect,
the court questioned whether the relevant |anguage in the
cooperation agreenent would exclude the disputed evidence from
consi deration during sentencing.! The court asked the governnent
for its interpretation of the agreenent, and the governnent
i nsisted that none of the information used to sentence Janmes cane
exclusively from Janes. The governnent also argued that the

i ndirect use of Janes's information to obtain an anount of | oss was

The court noted that under Fed. R Evid. 1101, the Rul es of
Evi dence do not apply in a sentencing hearing.
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not prohi bited by the agreenent because the agreenent specifically
provided that any adm ssible evidence obtained as a result of
Janes's cooperation could be wused against him directly or
indirectly.

The district court concluded that even if the governnent
| earned of Janmes's connection with the other tax returns through
Janmes's own statenments, the information was not excludable. The
court asked the governnent if it wished to clarify the factua
record for appeal purposes as to whether the | oss figure had been
derived in violation of the cooperation agreenent. The governnent
declined, stating that the existing record was sufficient.

.
ANALYSI S

A Cooper ati on Agr eenent

If a defendant agrees to cooperate with the governnent by
provi di ng i nformati on concerning the unlawful activities of others,
and the governnent agrees that any self-incrimnating information
thus revealed will not be used against the defendant, such

information shall not be used in determning the applicable

guideline range. U.S. v. Shacklett, 921 F.2d 580, 584 (5th Cr.
1991); U.S.S.G 8§ 1Bl1.8(a). This restriction does not apply to
informati on known to the governnent before the defendant enters
into the agreenent with the governnent. Shacklett, 921 F.2d at
584; § 1BLl.8(b).

In US v. Kinsey, 917 F.2d 181, 184 (5th Cr. 1990), we

determ ned that, based on the |anguage of the defendant's plea



agreenent, 8 1Bl1.8(A) "seened inapplicable.” As the governnent
stipulated in its appellate brief that the agreenent inplied a
prom se not to use the defendant's statenents agai nst him however
we declined to resolve the i ssue by determning that § 1B1. 8( A) was
i napplicable. Id. W stated that "[i]n the light of the parties'
mut ual under standi ng of the neaning of their plea agreenent, [this
court] cannot resolve the problem by concluding that the literal
| anguage of the agreenent renders section 1B1.8(a) inapplicable.”
Id.

Inits instant appellate brief, the governnent states that it
agreed that "statenents furnished pursuant to the cooperation
agreenent could not be used against [Janmes]." Thus, although the
| anguage of the cooperation agreenent nmay not render § 1Bl1.8(a)
i napplicabl e, we shall not abrogate the nutual understandi ng of the
parties.

The key inquiry thus becones whet her the i nformati on was known
to the governnent before the defendant entered into the agreenent.

See Shacklett, 921 F.2d at 584; § 1B1.8(B)(1). In making this

determ nation, a court may consider any relevant information that
has sufficient indicia of reliability. See 8§ O6Al.3(a). I n
Shacklett, 921 F.2d at 584, we determned that a probation
officer's bald assertions, nade wi t hout factual docunentation, that
t he governnment knew of the anount of |oss prior to the defendant's
cooperation involved no indicia of reliability.

In its appellate brief, the governnent concedes that it has

failed to neet its burden of showi ng that the anount of |oss was



not calculated using evidence obtained in violation of the
cooperation agreenent. The governnent expressly acknow edges that
the case nust be remanded so that the district court may hear
evi dence concerning the source of the facts supporting the |oss
figure. The governnment |ikens the present situation to that of
Shacklett, 921 F.2d at 584, in that the governnent nmade only bald
assertions that the information was from other sources wthout
produci ng evidence to support its assertion.

The governnent's concession is well-founded. |In response to
Janes's objection to the PSR, the probation officer stated that
"[Flurther verification by the governnent indicates that the
| nternal Revenue Service actually paid out $125, 365 as determ ned
by the IRS Service Center, Austin, Texas." The officer also stated
that "the IRS investigation revealed that 100 false tax returns
clains refunds in excess of $120,000 were filed by Janes' and his
codef endant . No docunentation of the IRS investigation was
provi ded. At the sentencing hearing, the governnent sinply stated
that "[T] he information provided to the Probation Ofice was based
on information al ready i n possessi on of the governnent, obtained by
the Internal Revenue Service through its Service Center or Crim nal
| nvestigati on or codefendants involved with the conspiracy with the
defendant." The district court did not resolve the issue, stating
that, even if it assunmed that the information cane fromJanes, the
informati on was adm ssi ble for sentencing purposes.

Janes argues that the district court nade evidentiary errors

regarding his attenpt to offer proof of what the anount of |oss



shoul d be. As it cannot be determned from the record what
i nformati on t he governnent al ready possessed fromot her sources and
what information should not be considered in light of the plea
agreenent, we nust vacate the sentence and remand to the district
court for further proceedings on this issue. See Kinsey, 917 F. 2d
at 184. Accordingly, we need not consider at this tinme Janes's
argunents regarding the evidentiary errors nade i n connection with
the determ nation of the anmobunt of | oss.

B. Manager or Supervi sor

Janes argues that the district court erred by determ ni ng t hat
he was a manager or supervisor of the crimnal activity under
US S G § 3Bl 1(b). A district court's determnation that a
def endant pl ayed an aggravating role is a factual finding subject

to the "clearly erroneous” standard of review. U.S. v. Al varado,

898 F.2d 987, 993 (5th Cr. 1990). A factual finding is not
clearly erroneous solong as it is plausible in light of the record

read as a whol e. US v. Fields, 906 F.2d 139, 142 (5th Gr.),

cert. denied, 498 U. S. 874 (1990).

| f the defendant is found to have been a nmanager or supervi sor
of a crimnal activity that involved five or nore participants, or
that was ot herw se extensive, his base offense level is increased
by three levels. See § 3B1.1(b). A participant is a person who is
crimnally responsible for the comm ssion of the of fense; however,
he need not have been convicted. But person who is not crimnally
responsi bl e for the conm ssion of the offense is not a partici pant.

See id., application note 1.



Janes asserts that the governnent did not establish that the
activity involved five participants. He argues that the alleged
fifth participant, Mchael Knight, was identified in the PSR only
as a "runner" and there is no indication that Knight was a
crimnally-responsi bl e participant.

In US. v. Pierce, 893 F.2d 669, 676 n.3 (5th Gr. 1990), we

hel d that i nnocent or "duped" participants cannot be considered in
determning whether the activity involved "five or nore
participants.” W reasoned that, although others of our decisions
had hel d that innocent or "duped" participants could be considered
in determ ning whether the activity was "otherwi se extensive," a
party nust be crimnally responsi ble to be counted as a parti ci pant
inthe crimnal activity. 1d. at 676-77 n.3, 4. (citing US. V.
Mejia-Orosco, 867 F.2d 216, 221 (5th Gr), cert. denied, 109 S.C

3257 (1989)).

The PSR in the instant case does not state whether Knight was
crimnally responsible. Moreover, the governnent did not argue
that the activity was "ot herwi se extensive." On the record before
us on appeal, therefore, we have no choice but to find that the
district court's determnation that Janmes played an aggravating
role is clearly erroneous. This issue too nust be renmanded to the
district court. On remand, the governnent may wi sh to devel op the
record regarding Knight's crimnal cul pability.

Janes rai sed other argunents concerning the district court's
determ nation that he played an aggravating role. 1In light of the

di sposition of this appeal, however, we need not address those



issues at this tine.

C. Acceptance of Responsibility

Finally, Janmes argues that the district court erred by not
adj usting his offense | evel for acceptance of responsibility. The
PSR stated that, although Janes admtted his involvenent in the
of fense, he continued to prepare and file fraudul ent incone tax
returns after he was released on bond. The PSR concl uded that
Janes's conduct of returning to the schene was inconsistent with
hi s decl ared acceptance of responsibility.

The CQuidelines provide for a two-point reduction in the
of fense | evel "[1]f the defendant <clearly denonstrates a
recognition and affirmative acceptance of personal responsibility
for his crimnal conduct. ..." US S G 8§ 3El.1(a). Gven the
sentencing court's wunique position to evaluate a defendant's
acceptance of responsibility, its conclusions are entitled to
greater deference on review than that accorded under the "clearly

erroneous"” standard. U.S. v. Garcia, 917 F.2d 1370, 1377 (5th Cr

1990); see § 3E1.1, coment. (n.5). The defendant bears the burden

of proving entitlenent to the reduction. U.S. v. Lghodaro, 967

F.2d 1028, 1031 (5th Cr. 1992).

Conduct of the defendant that is inconsistent with an
acceptance of responsibility may outwei gh the significant evidence
of acceptance of responsibility provided by entry of a guilty plea.

See U.S. v. Sanchez, 893 F.2d 679, 680-81 (5th Cir. 1990); § 3El.1,

coment (n.3). Janes's conduct of returning to the unlawful schene

after his first arrest was i nconsistent with his all eged accept ance



of responsibility. He displayed an affirmative recognition of his
conduct only after he was caught a second tine. I n determ ning
whet her a defendant qualifies for a reduction of offense | evel for
accept ance of responsibility, the sentencing court shoul d consi der,

inter alia, the tineliness of the defendant's conduct in

mani festing the acceptance of responsibility. 8§ 3El1.1, comment.
(n.1(Ch)).

Janes al so argues that the superseding indictnment was witten
in such a way as to make inpossible his acceptance of
responsibility. The first indictnment agai nst Janes al | eged conduct
occurring from January 1991 to March 1992. The superseding
i ndictment included Janes's conduct of April 1992, after he
returned to the schene. Janes argues that, inasnuch as the
superseding indictnment included his conduct of re-entering the
schenme, such conduct should not be taken into account in
det er m ni ng whet her he has accepted responsibility. In furtherance
of this argunment, he asserts that, as the PSR stated that he
returned to the schene after being arrested for the "instant

of fense," the district court nmay have believed that Janes returned
to the schene after being arrested a second tine.

Janes's argunent is without nerit. Regardless of the timng
of Janes's return to the scheme, such conduct could have been
considered by the court in determ ning whether Janmes had accepted
responsibility for his crinme. The district court's determ nation

was not clearly erroneous.

Janes also alleges that the district court, inits effort to

10



save tine, "conpletely ignored" his witten objections to the PSR s
concl usion that he had not accepted responsibility. In resolving
controverted matters in the PSR, the district court nust make a
finding as to each matter controverted. See Fed. R Crine. P
32(c)(3)(D). The sentencing court satisfied this requirenent by
rejecting Janes's objection and orally adopting the PSR s

statenents. See U S. v. Puma, 937 F.2d 151, 155 (5th Gr. 1991),

cert. denied, 112 S.C. 1165 (1992).

At the sentencing hearing, the district court asked Janes
whet her his witten objections to the PSR contained all of his
factual objections to the accuracy of the report. After Janes
replied that it did, the district court stated that it would
resol ve Janes's objections to the PSR in the manner proposed by the
addendum Wen def ense counsel pursued her objection, it was noted
by the court but overruled. Janes's assertion that his objection
was "conpletely ignored" is sinply wong in |ight of the record.

L1l
CONCLUSI ON

For the foregoing reasons, Janes's sentence is affirmed in
part but vacated in part, and his case is remanded for re-

sentenci ng consistent with this opinion.
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