IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1933
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
SERG O CARRI LLO ZAPATA,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 3:92-CR-243-G (01)
© August 18, 1993

Before JOLLY, JONES, and DUHE, Circuit Judges.
PER CURI AM *

Sergio Carrillo-Zapata (Carrillo) was convicted in state
court for distribution of cocaine and aiding and abetting the
same. Carrillo was sentenced to a 210-nonth term of
incarceration as a career crimnal

Carrillo's sole argunment on appeal is that the district
court erroneously failed to treat four prior state convictions as
one sentence under § 4Al.2(a)(2).

"Prior sentences inposed in unrelated cases are to be

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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counted separately. Prior sentences inposed in related cases are
to be treated as one sentence for purposes of [determ ning the
crimnal history category under] 8 4Al1.1(a), (b), and (c)."
8 4A1.2(a)(2). "Related cases" are defined as offenses that:
"(1) occurred on the sane occasion, (2) were part of a single

common schene or plan or (3) were consolidated for trial or

sentencing." 1d. , comment, (n.3). This Court reviews de novo
the district court's determ nation of "rel atedness" of prior

convictions under § 4Al.2(a)(2). United States v. Fitzhugh, 984

F.2d 143, 146-47 (5th G r. 1993).

The of fenses underlying the convictions at issue occurred on
different dates, with five years |apsing between the burglary
offense in 1984 and the drug offense in 1989. The inposition of
concurrent sentences on February 16, 1990, was precipitated by
the state's notions to revoke probation and Carrillo's guilty
pl ea of a 1989 cocai ne- possessi on charge and a separate charge of
unl awf ul -delivery of a controll ed substance.

The record does not denonstrate that the separate offenses
were part of a common schenme or plan. Nor does he argue or
provi de evidence that the four cases were consolidated by court
order. Carrillo does argue that the cases were "consolidated for
trial or sentencing"” under the Sentencing Cuidelines because he
did not object when the cases were heard together.

"[lI]nposition of concurrent sentences in a single

proceedi ng, while relevant to the 8 4A1.2(a)(2) inquiry, wll not
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al one support a finding of relatedness.” Fitzhugh, 984 F.2d at
147. \Whether cases are related is a question of federal |aw for

the district court initially to determne. See United States v.

Garcia, 962 F.2d 479, 482-83 (5th Cr.), cert. denied, 113 S.C

293 (1992) (citations omtted). Although the factors may be
considered by the district court, neither concurrent sentences
nor the fact that the sentences were i nposed on the sane day
mandates a finding that the cases are "consolidated" or "rel ated"
under the guidelines. 1d. (citations omtted). A district court
shoul d not assune that otherw se distinct cases be treated as
consolidated if an appellant fails to produce evidence of an

actual order consolidating them United States v. Bryant, 991

F.2d 171, (5th CGr. May 6, 1993, No. 92-4819), 1993 W 142897 at
6*.

Carrillo argues that Garcia was decided primarily by an
i nproper construction of Texas |aw and urges this Court to
reconsider in light of it. "In this circuit, one panel my not
overrule the decision -- right or wong -- of a prior panel,
absent en banc reconsideration or a superseding contrary deci sion

of the Suprene Court."” 1n re Dyke, 943 F.2d 1435, 1442 (5th Cr

1991). Carrillo's contention that this Court should overrule
Garcia is unavailing. Further, the district court is not bound
by Tex. Pen. Code Ann. 8§ 3.02 providing that consolidation can
occur only if the state is prosecuting the defendant for separate

crimes commtted under a common schene or plan or if the offenses
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are simlar. See United States v. Ainsworth, 932 F.2d 358, 361

(5th Gr.), cert. denied, 112 S.C. 346 (1991).

The sentence inposed by the district court conported with
the law of this Grcuit. Carrillo fails to denonstrate any
"close factual relationship” or other "linkage" between the cases
sufficient to warrant their treatnment as consoli dated under the
gui delines. Bryant, 1993 W. 142897 at 6*; Fitzhugh, 984 F.2d at
147. For reasons set forth above, Carrillo's conviction as a

career crimnal is AFFl RVED



