IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1924
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
ABEL A. TORRES,
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 4:92-CR-94-A
© June 22, 1993
Before POLI TZ, Chief Judge, WENER, and DeM3SS, Circuit Judges.
PER CURI AM *

Abel A. Torres challenges his sentence by arguing that the
district court erred in finding that the possession of the
firearm by his co-defendant during the drug transaction was
reasonably foreseeable to Torres under U . S.S.G § 2D1.1(b)(1).
W find no nerit to his argunents and AFFI RM

We review the district court's finding for clear error. W
wll not reverse if the court's finding is plausible in Iight of

t he whol e record. United States v. Fields, 906 F.2d 139, 142

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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(5th Gr.), cert. denied, 111 S.C. 200 (1990).

"Sentencing courts . . . may ordinarily infer that a
def endant shoul d have foreseen a co-defendant's possession of a
firearm if the governnent denonstrates that another
partici pant know ngly possessed the weapon while he and the

def endant commtted the offense . . . ." United States v.

Aqui | era-Zapata, 901 F.2d 1209, 1215 (5th Cr. 1990). The

parties stipulated to the co-defendant's know ng possessi on.

"[T] he sentencing court ultimately may decline to find
reasonabl e foreseeability in |light of special circunstances or
contrary evidence presented by the defendant in rebuttal."” 1d.
at 1216. Torres had the burden to rebut the perm ssible
inference to the district court. Torres stipulated to the facts
triggering the permssible inference and he failed to rebut it.
Moreover, a review of the record indicates that the district
court's finding is plausible.

Torres argues that the wording used by the district court at
sentencing indicates that the court applied an inperm ssible
concl usive presunption, i.e., possession by the co-defendant
equal s possession by the defendant. Torres has taken one
sentence out of context. The district court accurately stated
controlling law. " conduct for which the defendant otherw se is
account abl e i nclude[s] conduct of others in furtherance of the
execution of the jointly-undertaken crimnal activity that was
reasonably foreseeable by the defendant.'" See U . S.S.G § 1B1. 3,
coment. (n.1); Aquilera-Zapata, 901 F.2d at 1213-14.

AFFI RVED.



