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POLI TZ, Chief Judge:”
Jorge Serrato Solis appeals the denial of his application for
federal habeas relief from an aggravated robbery conviction in

state court. For the reasons assigned we affirm

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Solis was charged in a two-count indictnent with attenpted
capital murder and aggravated robbery. He submtted a guilty plea
to the attenpted capital nurder count. Before accepting that plea
the state trial court held a bench trial. At the conclusion
thereof the court stated it maintained reasonable doubt about
Solis's guilt on the attenpted capital nurder count but found him
guilty of aggravated robbery. A life sentence was inposed. On
direct appeal, on reconsideration, the conviction was affirned;?
the Texas appellate court held that the trial court could find
Solis guilty on the I esser included offense pursuant to his plea of
guilty to the greater offense.

After exhausting state collateral relief in which he
chal l enged his conviction on double jeopardy and collateral
estoppel grounds, Solis filed the instant federal application. The
magi strate judge recomended dismssal of his petition; the

district court agreed. This appeal foll owed.

Anal ysi s
Solis maintains that the state trial court erred by finding
himguilty of aggravated robbery after acquitting himof attenpted
capital nurder, to which he had pleaded guilty. He contends that
aggravated robbery is not a |lesser included offense of attenpted

capi tal nurder.

. Solis v. State, 798 S.W2d 620 (Tex. App. 1990).



The doubl e jeopardy clause protects against: (1) a second
prosecution for the sane offense after acquittal; (2) a second
prosecution for the sane of fense after conviction; and (3) nmultiple
puni shmrents for the sane offense.? In this instance, the tria
court found Solis guilty of one offense as opposed to another in
the sane proceeding. Doubl e jeopardy concerns are therefore
inplicated only if Solis was subjected to nultiple punishnents for
t he same of fense.?

Fromthe case cited in the opinion affirmng on Solis's direct
appeal, we | earn that the Texas courts have determ ned t hat robbery
can be a lesser included offense of capital mnurder, but such a
determ nation nust be nade on a case-by-case basis. "[A] person
commts the offense of capital nurder if that person intentionally
commts the nurder in the course of commtting or attenpting to
conmt the offense of robbery."* |If the defendant is not found
guilty of capital nurder, he may be found guilty of murder or any
other lesser included offense.®> The sanme rationale applies to
attenpted capital nurder.

Solis cites four cases in support of his position. Al are

2 Grady v. Corbin, 495 U.S. 508 (1990).

3 Cervantes v. Texas, 815 S.W2d 569 (Tex.Crim App. 1991)
(en banc).

4 Broussard v. State, 642 S.W2d 171, 173 (Tex. Cri m App.
1982) (en banc).

> | d.



i napposite. Brown v. Ohio® involved a defendant indicted on two
separate occasions for different offenses arising out of the sane
i nci dent . The purportedly separate offenses failed the
Bl ockburger’ test. Jones v. Thonmas® i nvol ved M ssouri | aw which did
not all ow conviction and puni shnment for both fel ony nmurder and the
underlying felony. Grady v. Corbin, cited supra, |ikewse
addressed the prohibition against successive and nmnultiple
prosecutions for the sane of fense. And Whodkins v. State® invol ved
a di spute over a jury charge; the defendant there, in fact, wanted
an instruction on the l|lesser included offense of robbery to a
capi tal nurder charge.

Solis was convicted of a |l esser included offense to acrine to
whi ch he pleaded guilty but for which he was acquitted in the sane
proceeding. His constitutional protection agai nst doubl e j eopardy
was not vi ol at ed.

AFFI RVED.

6 432 U.S. 161 (1977).

! Bl ockburger v. United States, 284 U S. 299 (1932).

8 491 U.S. 376 (1989).

9 542 S.W2d 855 (Tex.Crim App. 1976).



