UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1910
Summary Cal endar

HOVE | NSURANCE COWMPANY, of | ndi ana,
Pl ai ntiff-Appellee,
VERSUS
JACK A. MOFFITT, JR, ET AL.,
Def endant s,
RAY G BESI NG and RAY G BESING & ASSCC, P.C.,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:91-CV-0630- 0

March 22, 1993

Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.

PER CURI AM !

Ray G Besing and Ray G Besing & Associ ates, P.C., appeal the

district

court's grant of declaratory judgnent and award of

attorneys' fees in favor of Hone |nsurance Conpany, of Indiana,

pur suant

to 28 U.S. C. 8§ 2201-02. W AFFIRM

. Local Rule 47.5.1 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless

expense
Pur suant

on the public and burdens on the legal profession.™
to that rule, the court has determ ned that this opinion

shoul d not be publi shed.



| .

Honme i ssued two professional liability insurance policies to
Jack A Moffitt, as the nanmed insured; the policy periods ran
consecutively from January 1989 through January 1991. Bot h
policies contained a clai ns-nade-and-reported provision? as well
as a provision that entitled Honme to cancel Mffitt's policy for
"[flailure to pay prem uns when due". Because Mffitt failed to
make paynments to |Inperial Prem um Finance Conpany (lnperial), it
requested that Honme cancel the policy.® On Septenber 12, 1990,
Hone issued a General Purpose Endorsenent, returning the policy
prem umand cancel ling the 1990-91 policy effective August 8, 1990.
Moffitt negotiated the return prem um check.

Earlier, in March 1988, before obtaining coverage wth Hone,
Moffitt had been retained by Besing to represent himin Chapter 11
bankrupt cy proceedi ngs. Besing had also retained Jame VWAlIl to

prepare and file a malpractice suit against Dallas and Austin

2 The cl ai ns- nade- and-reported provision specified that Hone
agr eed

[t]o pay on behalf of the Insured all sunms in
excess of the deductible anobunt stated in the
Decl arati ons which the I nsured shall becone legally
obligated to pay as damages as a result of CLAIM
FI RST MADE AGAI NST THE | NSURED DURI NG THE POLICY
PERIOD AND REPORTED TO THE COWPANY DURING THE
POLI CY PERI OD caused by any act, error or om ssion
for which the Insured is legally responsible, and
arising out of the rendering or failure to render
prof essional services for others in the Insured's
capacity as a |lawer or notary public.

3 Mffitt gave Inperial a power of attorney that allowed it to
cancel his policy for failure to make paynents. |Inperial provided
Mffitt with notice of intent to cancel and notice of cancel |l ation.



attorneys (Vanden Eykel), who had represented himin an earlier
state court action, Besing v. Hawthorne.* Mffitt, however,
convinced Besing and Wall to delay filing the mal practice action
until the bankruptcy court approved the Chapter 11 plan, stating
that section 108 of the Bankruptcy Code extended the state
limtations period by two years (i.e., until Mrch, 1990). The
state court did not agree and, based on the defense of limtations,
grant ed defendants' notion for summary judgnent in May 1990.
Moffitt continued to represent Besing. I n Septenber 1990,
Moffitt inadvertently received an internal nenorandum from Wal |
referring to Besing's intent to assert a nal practice cl ai magai nst
Moffitt. In early Cctober, Mffitt approached Besing about the
possibility of settlenent. 1I1n a confidential |etter dated Cctober
11, 1990, Wall relayed to Moffitt a "Proposed Settlenent of the
Mal practice Problent, stating that he and Besing had reviewed
Mffitt's insurance policy and "are proceeding on the assunption

that there is mal practice i nsurance coverage for this clain.® Wll

4 The action concerned enforcenent of a settlenent agreenent.
According to Besing, his attorneys' negligence resulted in the
rendering of an adverse final judgnent in January 1988,

subsequently affirnmed by the Texas Court of Cvil Appeals.
5 Wal | stated,

[We believe it is very likely that, while your
i nsurance policy was in force, you were aware of

either the possibility or probability of a claim
being made by Ray [Besing]; and we believe it is
very likely that you notified your insurance
carrier before the policy | apsed. However, even if

you did not notify the carrier, the carrier still

may be required to pay, since it appears
inequitable for a claimant to make or strongly
signal his claimto the insured attorney but be
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demanded that M fffitt notify his insurance carrier of Besing's
claim if he had not already done so, and request coverage and
defense. Wall then set forth the foll ow ng proposal:

C. On the assunption that there is mal practice

i nsurance coverage, Ray (Besing) and the P.C have
authorized nme to accept in their behalf the

conprom se sum of $205,000 in full settlenent.
This anmount represents one-half of the old,
ori gi nal Hawt horne damages of $410,555; .... The

reason for this greatly reduced settlenent offer is
because Ray believes it is in everyone's best
interest that this matter be put to rest so that
the matters in Section A above (Vanden Eykel
litigation and Hawt horne case) can be pursued to
concl usi on; ®

e. That, in the event it is |ater established that
there is no insurance coverage under any

mal practice i nsurance policy, then Ray and the P.C.
will accept in full settlenment the sumof $100, 000.

By letter dated October 15, 1990, Mffitt notified Home of Besing's
claim

Pl ease be advised that | have had a claimasserted

against me by Ray G Besing & Associates, P.C ,

wherein the cl aimant contends his claimis covered

by the above referenced policy. Encl osed pl ease

find a copy of ny only correspondence regardi ng the

claimand all attachnments thereto.

Home filed suit in March 1991 against Mffitt, Besing, and

Besi ng & Associates, P.C., requesting a judgnent declaring, inter
alia, that Mffitt's policies do not provide coverage for

appel lants' clains. |n support, Hone maintained that the clains

deprived of the insurance coverage because the
insured attorney either refused or neglected to
notify the carrier

6 VWal | and Moffitt agreed to jointly represent Besing on several
bankruptcy matters invol ving Hawt horne, and ot hers.
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were "first nmade and reported" after the effective cancellation
date of the 1990-91 policy.” Appellants answered and filed a
cross-claim against Mffitt, requesting damages in excess of
$400, 000 for mal practice, and al so asserted a countercl ai magai nst
Honme, seeking coverage and benefits under Hone's policies.

On April 23, 1992, the court granted Hone's notion for summary
judgrment, and di sm ssed appellants' cross-claim?® 1t also granted
attorneys' fees and costs to Honme, pursuant to V.T.C A Cvil
Practice & Renedi es Code 8§ 37.009. |In June 1992, appellants filed
a response in opposition to Hone's proposed judgnent, setting forth
di sputed issues of fact, and contesting the award of fees and
costs. In addition, appellants, for the first tinme, asserted that
the court should not entertain Honme's declaratory judgnment action
because, inter alia, the clains could be nore effectively
adj udicated in state court.

By court order, a magi strate judge held a hearing to determ ne
the proper anount of attorneys' fees and costs, subsequently
awardi ng $18,486.10 in fees and $1,712.88 in expenses against

appel | ant s. Over appellants' objections, the district court

! Hone al so nmai ntai ned that a "prior acts excl usi on endorsenent™
provi sion excludes coverage because the basis for the «claim
occurred prior to January 11, 1989.

8 In addition, the court denied appellants' notion for a stay,
or alternatively, for a continuance, pending the Texas Suprene
Court's ruling on Besing's application for wit of error in the
Vanden Eykel case. Appel l ants had asserted that their claim
agai nst Mffitt was sinply, "to preserve their ability to obtain
relief against Mffitt and under Mffitt's nmal practice insurance
policy in the event the Texas Suprene Court denied Besing's
Application for Wit of Error in the Vanden Eykel case". The court
concl uded that the notions were wi thout nerit.
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adopt ed the report and recomendati on and entered a final judgnent
granting Hone declaratory relief and awarding it fees and costs.
Mffitt did not appeal.

1.

A

1.

Appel lants contend that the district court |acked subject
matter jurisdictionto grant declaratory relief.® "A federal court
may not issue a declaratory judgnent unl ess there exists an "act ual
controversy', i.e., there nust be a substantial controversy of
sufficient imediacy and reality between parties having adverse
|l egal interests.” M ddle South Energy, Inc. v. Gty of New
Oleans, 800 F.2d 488, 490 (5th Cr. 1986) (quoting Maryland
Casualty Co. v. Pacific Coal & QI Co., 312 U. S. 270, 273 (1941)).
In other words, a controversy is justiciable only where "it can
presently be litigated and decided and not hypothetical
conjectural, conditional or based upon the possibility of a factual
situation that may never develop”". Rowan Conpanies. v. Giffin
876 F.2d 26, 28 (5th Gr. 1989) (quoting Brown & Root, Inc. v. Big
Rock Corp., 383 F.2d 662, 665 (5th Gr. 1967)). If there is
jurisdiction, whether to grant a declaratory judgnent is within the

sound discretion of the trial court; and we review only for abuse

o Appellants failed to raise this issue before the district
court; nonetheless, we may -- indeed nust -- always exam ne the
basis of our jurisdiction. E.g., Trizec Properties, Inc. v. United
States Mneral Products Co., 974 F.2d 602, 604 (5th Cr. 1992).
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of discretion. Mssion Ins. Co. v. Puritan Fashions Corp., 706
F.2d 599, 601 (5th Gr. 1983).

Appel l ants mai ntain that the controversy was hypot hetical and
not of sufficient imediacy because (1) Mfffitt's nal practice
liability had not been determ ned; and (2) appellants had not filed
suit against him According to them Mffitt filed a claimwth
Honme sinply to nmaintain and preserve appellants' |legal rights. W
di sagr ee.

The October 11 letter fromWall docunented the negotiation of
a settlenent of Moffitt's malpractice liability. Mffitt conveyed
a desire to settle; Besing responded with a specific proposal and
requested that Mffitt file a claimwith Hone; and Moffitt did so.
The proposal contenplated settlenent prior to resolution of the
underlying litigation; accordingly, we do not find Hone's desireto
def eat coverage to be prenmature.

Nor do we agree with appellants' reliance on Mddle South
Energy, Inc., 800 F.2d at 489-90. There, New Ol eans Public
Service, Inc. (NOPSI), an electrical wutility conpany, sought
declaratory relief to prevent the city fromexercising an optionto
purchase the utility. Because the actions of the Cty Counci
supported its testinony that it "ha[d] no present intent to
purchase NOPSI's facilities, but ha[d] nerely undertaken steps to
mai ntain and preserve its legal rights under the option", we held
that there was no actual controversy. 1d. at 490. |In addition to
the fact that Mddle South Energy, Inc. involved the sensitive

real mof public law, the case at bar is distinguishable because,



here, the record does not support appellants' assertion that they
were "merely taking steps to preserve their rights"; rather, it
i ndi cates that they were seeking i medi ate settl enent.

And, finally, appellants' reliance on Texas state lawis m s-
pl aced. Al though state substantive |aw governs in this diversity
action, justiciability is, of course, a federal issue to be
determ ned by federal |aw. Accordingly, we find subject matter
jurisdiction.

2.

Appellants contend that the district court abused its
discretioningranting declaratory relief because rel evant factors,
such as judicial econony and public interest, mlitate against its
i ssuance. They did not raise this issue before the district court
until after the court granted judgnent agai nst them The court did
not explicitly address this contention in its judgnent; we
therefore assune that the court either chose not to consider
appel l ants' bel ated argunent or inplicitly rejected it. 1In either
event, the court did not abuse its discretion.

B
1

Appellants maintain that the award of attorneys' fees
constitutes reversible error. W review for abuse of discretion.
@ul f Union Industries, Inc. v. Formation Security, Inc., 842 F.2d
762, 767 n.9 (5th Gr. 1988). The Declaratory Judgnent Act, 28
U S C 88 2201-02, does not provide an independent basis for the

award of fees; however, in a diversity action, the court may award



fees if available under state |aw Mercantile Nat'l Bank v.
Bradford Trust Co., 850 F.2d 215, 218 (5th G r. 1988). Texas | aw
so provides. See Tex. Cv. Prac. & Rem Code § 37.009 ("[i]n any
proceedi ng under this chapter, the court may award costs and
reasonabl e and necessary attorney's fees as are equitable and
just"). 10

Nonet hel ess, appellants assert that the award was i nproper
because, under the Texas Constitution, no "controversy" exists
between an insurer and a potential third party claimant. This
contention has no nerit. The inquiry is whether state | aw provi des
for the award of fees,!! not whether appellants could have brought
the action in state court. W also reject appellants' contention
that the award is "unjust". The court properly considered the
equities involved. It noted the "essentially offensive" posture of
appellants as conpared to Mffitt, and excluded fees and costs
incurred prior to appellants' answer. The award was not an abuse
of discretion.

2.
In addition, appellants contest the reasonabl eness of the

anount awarded, contending that the fees are excessive in view of

10 The referenced "chapter" provides for an action for
decl aratory judgnent.

1 As part of this inquiry, we question whether the |anguage
"under this chapter" is substantive state law, if so, an action
brought solely pursuant 28 U.S.C. § 2201-02, may not fulfill state
| aw requirenments for the award of fees. See Volpe v. Prudenti al
Property and Casualty Insurance Co., 802 F.2d 1, 4-5 (1st Cr.
1986). We do not address this issue, however, because appell ants
do not raise it.



the "mnimal routine activity by Honme's attorneys”. W reviewthe
award for abuse of discretion. Appel lants' challenge is
essentially a challenge to the subsidiary factual findings of the
district court. They are reviewed for clear error. @l f Union
| ndustries, Inc., 842 F.2d at 767 n.9.1%

Home presented itemzed tinme records and submtted an
affidavit that addressed each of the factors outlined in Johnson v.
Ceorgi a H ghway Express, 488 F.2d 714 (5th Cr. 1974). Based upon
the evidence, the court found that "Plaintiff has carried its
burden of establishing that the expenses and attorneys' hours
expended were reasonable and necessary". Appellants fail to
provi de a basis for reducing the nunber of hours and we find none;
accordingly, the court's challenged findings are not clearly
erroneous.

C.

Appel l ants contend that the court erred in granting summary

j udgnent; however, they fail to present this contention wth

requisite specificity.?® We therefore consider it waived. See

12 Appel lants' failed to object to the nagistrate's findings and
concl usions regarding the reasonabl eness of the award; however,
they contend that our review should not be limted to plain error
because the magistrate failed to properly notify them of the need
to file objections within ten days. W note that appellants so
filed, thus indicating they had actual know edge of the filing
requi renents. Nonethel ess, because the record does not adequately
reflect that the nmagistrate provided appellants with sufficient
notice we reviewfor clear error. See Rodriguez v. Bowen, 857 F. 2d
275, 277 (5th Cr. 1988).

13 Appel l ants state, "[t]he affidavits and supporting exhi bits of
M. Besing and his trial attorney, M. WAll ... contain facts which
directly contradicted the skinpy summary judgnent presented by
Hone" .
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Fed. R App. P. 28(a)(4), Waver v. Puckett, 896 F.2d 126, 128 (5th
Cir.), cert. denied, = US _ , 111 S. C. 427 (1990).*
L1l

For the foregoi ng reasons, the judgnent of the district court

AFF| RMED.

14 That appellants set forth an argunent in the reply brief does
not preclude a finding of waiver. W do not consider issues raised
for the first time in a reply brief absent manifest injustice

Najarro v. First Federal Savings and Loan Ass'n, 918 F.2d 513, 516
(5th Gr. 1990).

- 11 -



