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PER CURI AM *
BACKGROUND
Janes A. Canpbell was convicted by a jury of two counts of
distributing crack cocaine and two counts of possessing, wth the

intent to distribute, crack cocai ne. Two of the counts of which

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Canmpbell was convicted occurred wthin one thousand feet of a
school. Canpbell was sentenced to 180 nonths of confinenent as to
each count.

At trial, Edward Sal ane, an undercover officer with the Fort
Worth Police Departnent, testified that he purchased approxi mately
three ounces of crack cocaine from Canpbell on two separate
occasions. Sal ane paid Canpbell over two thousand dollars for the
subst ance. Salane testified that during these transactions, he
noticed that Canpbell had nore of what appeared to be crack in his
possessi on and that Canpbell's satchel was "bulging full”™ with the
sane type of substance packaged in different quantities. Sal ane
also testified that both of the substances he purchased field-
tested positive for the presence of cocai ne and that he marked each
with his initials.

Max Courtney, a forensic chemst, tested the sanples and
determ ned that they contai ned cocai ne base. Canpbell objected to
the i ntroduction of Courtney's testinony, arguing that the chain of
custody for the sanples was not properly established. Canpbel
argued that Courtney's assistant had indicated that the first
sanpl e, the Governnent's exhibit nunber two, was initialed "S.C."
not "E.S." The district court overruled Canpbell's objection.

Canpbel | 's defense was msidentification. He offered
testinony that the vehicle that he was al |l egedly driving during the
transacti ons bel onged to an i ndi vi dual named Carol yn Payne and t hat
Payne did not identify Canpbell from a photographic |ineup. I n

rebuttal, the Governnent offered into evidence copies of two



traffic citations issued to a "Janmes A Canpbell" while he was
driving the vehicle in question. The Governnent also offered into
evidence the order setting the conditions of release, signed by
Canmpbell, to show that the signature on the release nmatched the
signatures on the traffic citations. The district court overrul ed
Canpbel|l's objection to the introduction of the evidence.

OPI NI ON

Canpbel | argues that the district court erred by admtting
into evidence the exhibits which purported to be the substance that
O ficer Salanme bought from Canpbell. Canpbell argues that there
was a serious break in the chain of custody of the evidence and
t hat the substance about which the chem st testified at trial was
different fromthe substance taken from Canpbell.

The CGovernnent argues that although Canpbell stated specific
objections to the introduction of the first sanple, exhibit two, he
did not specifically state his chain-of-custody objection regarding
the introduction of the second sanple, exhibit three. The
Governnent argues that the district court's ruling regarding the
i ntroduction of exhibit three should be reviewed for plain error.

When exhibit three was offered, Canpbell's attorney stated
that he had the "sanme objections” to the evidence as he had with
exhibit two. G ven the context of the discussion and the degree of
specificity with which Canpbell explained his objection to the
i ntroduction of exhibit two, Canpbell sufficiently preserved his
objection for review. Accordingly, the district court's rulings

regardi ng both objections should not be reviewed under the plain-



error standard; the abuse-of-discretion standard applies. See

United States v. Shaw, 920 F.2d 1225, 1229 (5th Cr.), cert.

denied, 111 S. Ct. 2038 (1991).

In overruling Canpbell's objection, the district court noted
that breaks in the chain of custody of evidence go to the
credibility of the evidence and not toits admssibility. Canpbel
argues that: "The issue is not nerely that a problemhas arisen in
the chain of custody of the governnent's exhibits. The issues goes
to authentication, which directly inplicates “admssibility,’
rather than nmerely a weight and credibility' question." Canpbel
asserts that a finding of authenticity is precluded because (1)
Sal ane testified that he marked the bag with his initials, yet the
forensic assistant testified that the initials on the exhibit were
"S.C."; (2) the agent who gave exhibit two to the forensic chem st
was not the sanme agent to whom Sal ane gave the substance; (3) the
forensic chem st and forensic assistant gave differing dates on
whi ch the evidence was received; and (4) Salane testified that the
field tests were positive, yet the "reagent/color test" on exhibit
t hree was negati ve.

The Governnment asserts that, regardless of the initials
appearing on the inner seal of the exhibit, the seal on the outer
envel ope of the exhibit bears Salane's initials ("E.S."). The
Governnent al so asserts that a negative "reagent/color" test does
not conclusively establish the absence of cocaine and that the
forensic chemsts testified that the end-result of his tests

establi shed that exhibit three contai ned cocai ne.



When confronted with evi dence of questionable origin, the court
should admt the evidence if a prinma facia showi ng of authenticity

is nmade. See United States v. Palella, 846 F.2d 977, 981 (5th

Cr.), cert. denied, 488 U S. 863 (1988). The record denonstrates

that the Governnent nade a prim facie showing of authenticity.
Sal ane testified that he recogni zed the two exhi bits as those which
he submtted for testing after purchasing themfrom Canpbell. He
also testified that the field tests which he perfornmed on the
sanples indicated the presence of cocaine base. Each of the
exhibits was received for further testing in a sealed condition.
The matters rai sed by Canpbell regarding the initials on the seals
and the dates on which the exhibits were received relate to the
wei ght, rather than the adm ssibility, of the evidence. See United

States v. Logan, 949 F.2d 1370, 1378 (5th Cr. 1991), cert. denied,

112 S. C. 1982 (1992). The adm ssion of the evidence was not an
abuse of discretion.

Canpbel | al so argues that the district court erred by failing
to dismss the two counts of possession of cocaine because no
physi cal evidence exists to establish the charges. The evidentiary
foundation for the possession counts i s based on Sal ane's testinony
t hat when he purchased the crack from Canpbell, he observed what
appeared to be nore cocaine in Canpbell's possession. Canpbel |
argues that because none of the cocai ne was sei zed or introduced at
trial, there is insufficient evidence to support his conviction.

Canpbel | noved for a judgnent of acquittal at the close of the

Governnent' s evi dence; however, he failed to renew his notion for



acquittal at the close of his evidence. Thus, the sufficiency of
the evidence is reviewed only to determ ne whether the affirmance
of the conviction wuld result in a manifest mscarriage of

justice. See United States v. Ruiz, 860 F.2d 615, 617 (5th Cr

1988). Such a mscarriage exists only if the record is devoid of

evidence pointing to guilt or if evidence of a "key elenent” is "so
tenuous that a conviction would be shocking." I1d.

Canmpbel | argues that scrutiny under a nore | eni ent standard of
review is appropriate because he raised the sane issue in a

pretrial notion to dismss. United States v. Watson, 966 F. 2d 161

162 n.1 (5th Cr. 1992); United States v. Lopez, 923 F.2d 47, 50

(5th CGr.), cert. denied, 111 S. C. 2032 (1991); United States v.

Brown, 555 F.2d 407, 420 (5th Gr. 1977), cert. denied, 435 U S

904 (1978). \Watson, 966 F.2d at 162, is inapposite because the
def endant nade a tinely notion or objection to the specific issue
at hand. In Lopez, 923 F.2d at 50, this Court applied the plain-
error standard, but noted that closer scrutiny my have been
appropriate when the failure to preserve the precise grounds for
error is mtigated by an objection on related grounds. [In Brown,
this Court held that "even if [the defendant's pre-trial notions]
were not sufficient to present the constitutional issue to the
district court and thus to preserve it for appeal, we are convi nced
that we can notice it under the plain error doctrine."” 555 F.2d at
420. Further research reveals no authority supporting Canpbell's

assertion; therefore, we use the plain error standard of review



Circunstantial evidence, supported by l|lay testinony, nay

establish the identity of a controlled substance. United States v.

Brown, 887 F.2d 537, 542 (5th Cr. 1989). G rcunstantial evidence
supporting the identity of a substance includes (1) evidence that
substantial suns of noney are paid for the substance, (2) evidence
establishing a particular nethod of packaging, and (3) the
testi nony of persons experienced in identifying the substance.

Salane testified that he paid over a thousand dollars for
three ounces of a substance which Canpbell renobved from a |arge
satchel containing many simlar packages of a simlar substance.
Salane testified that when he inquired about the purchase of
cocai ne, Canpbell told himthat he was in the process of "cooking
up a kilo." During the second purchase, Canpbell showed Sal ane
addi tional cocaine and stated that it was "really good stuff." At
the time of the purchases, Salane had been involved in
approxi mately 50 narcotics transactions. Thus, he was experienced
in identifying cocaine. The record does not show a manifest
m scarriage of justice; therefore, Canpbell's conviction for the
possession counts is affirned.

Canpbel | argues that the district court erred by overruling
his notion to disclose the identity of a confidential informant in
the case. The informant allegedly introduced Canpbell to Oficer
Sal ane.

The Governnent nmay avoid the disclosure of a confidentia

i nformant under sone circunstances. Roviaro v. United States, 353

US 53 62, 77 S. C. 623, 1 L. Ed. 2d 639 (1957). In applying



Roviaro, this Court has developed a three-part balancing test,
under which the trial court nust consider (1) the level of the
informant's involvenent in the alleged crimnal activity, (2) the
hel pf ul ness of the disclosure to the asserted defense, and (3) the

Governnent's interest in non-disclosure. See United States v.

Mendoza- Burci aga, 981 F.2d 192, 195 (5th G r. 1992). A district

court's denial of a notion to disclose the identity of an infornmant

is reviewed under an abuse-of-di scretion standard. Uni ted St ates

V. Oozco, 982 F.2d 152, 156 (5th Cr.), petition for cert. filed,

_Us LW __ (Us April 21, 1993)(No. 85-355).

In the present case, the informant's involvenent in the
crimnal activity was mninmal. He was not present at either of the
transactions and his only function was to introduce Salane to
Canmpbel | . Canmpbel | argues that because his defense was centered
entirely around the i ssue of identity, the informant's testinony is
essential to contradict Salane's identification of him However,
Canmpbel | does not make a sufficient showng that the informant's
testinony would contradict Salanme's identification of him Mere
conjecture or supposition about the possible relevancy of the
informant's testinony is not sufficient to warrant disclosure of
the identity of an informant. Oozco, 982 F.2d at 155. Further,
Canmpbell was also identified by Mtchell Felder, Sal ane's partner.
Thus, the disclosure of the identity of the informant woul d not be
very hel pful to Canpbell's msidentification defense.

The Governnent's interest in nondisclosure relates to both the

safety of the informant and the informant's future usefulness to



aut horities. See Orozco, 982 F.2d at 155-56. All three factors

wei gh in favor of non-disclosure; therefore, the district court did
not abuse its discretion in withholding the identify of the
i nf or mant .

Canpbel | also states that the district court should have held
an in canera hearing to determne the need for disclosure.
Al t hough an in canera interview nmay be hel pful in determning the
informant's status and in balancing the parties' interests, this
Court does not require a district court to hold an in canera
interview whenever a defendant requests disclosure of an

informant's identity. United States v. Cooper, 949 F.2d 737, 750

(5th Gr. 1991), cert. denied, 112 S. . 2945 (1992). In United

States v. Diaz, 655 F.2d 580, 588 (5th G r. 1982), this Court held

that the district court was not required to hold an in canera
i nterview when the informant acted only as an "introducer" of the
under cover agents to the def endant and when t he testinony sought by
the informant would not have been significantly helpful to the
defendant's case. Simlarly, the district court was not required
to hold an in canera hearing in the present case.

Finally, Canpbell argues that the district court erred in
permtting the Governnment to introduce rebuttal evidence of two
traffic citations issued to a "Janes A Canpbell" driving the
vehicle that Salanme identified. The Governnent introduced the
citations after Canpbell presented testinony that the owner of the
vehicle did not identify Canpbell froma photographic Iineup. The

Governnent al so offered into evidence, for purposes of conparison,



the conditions of release which Janmes A Campbell, Sr., had
testified contained the signature of his son. Canpbell objected to
t he evidence, arguing that it was not relevant. The district court
overrul ed the objection, concluding that the evidence was proper
rebuttal to Canpbell's assertion that he was m sidentifi ed.
Evidentiary rulings are reviewed for abuse of discretion

United States v. Liu, 960 F.2d 449, 452 (5th Cr.), cert. denied,

113 S. . 418 (1992). Even if abuse is found, the error is
reviewed under the harm ess error doctrine. Id. The error is
harmess if it would not have had a substantial inpact on the
jury's verdict and the evidence of guilt is overwhelmng. United

States v. Wllians, 957 F.2d 1238, 1244 (5th Gr. 1992).

Canpbel | argues that the citations were not rel evant because
t he Governnent did not present testinony of a handwiting expert to
establish that the two signatures were from the sane hand. He
argues that the jury is wthout the expertise to determ ne the

identity of one's handwiting. In United States v. Cashio, 420

F.2d 1132, 1135 (5th Gir.), cert. denied, 397 U'S. 1007 (1970),

this Court held that the jury was entitled to make a conpari son of
the defendant's genuine signature, which was already admtted
evidence, wth the defendant's purported signature on other
docunents offered into evidence. The district court did not abuse
its discretion in determning that the citations were rel evant.
Canmpbell also argues for the first on appeal that the

district court admtted the citations without first determning

10



that they were authentic.! The citations may have been adni ssible
as self-authenticating public records under seal. See Fed. R
Evid. 902. There was no plain error in admtting the citations.

See United States v. Martinez, 962 F.2d 1161, 1166 n.10 (5th Cr

1992) .

Finally, any error in admtting the citations was harm ess.
The Governnent presented the testinony of two hand-to-hand crack
sal es. Two undercover officers unequivocally identified Canpbell
I n def ense, Canpbell offered only the unexpl ained inability? of the
owner of the vehicle to identify Canpbell from a photographic
I'i neup. The district court's ruling on the adm ssion of the
citations should not be disturbed.

We AFFIRM the judgnent of the district court.

1 At trial, Canpbell objected to the introduction of the
citations on the basis of relevancy. He argues that the issue of
adm ssibility in general is alegal issue that should be subject to
de novo review despite the lack of objection as to authenticity.

2 1n his opening statenent, Canpbell's attorney stated that
Carol yn Payne would testify as a witness. Payne did not testify.
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