UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-1894
Summary Cal endar

Ranobn X. Evans,

Pl ai ntiff-Appellant,

VERSUS

Tarrant County Sheriff's Departnent,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas
(CA4-92-651- A)

(March 1, 1993)

Bef ore THORNBERRY, HI G3 NBOTHAM and BARKSDALE, Circuit Judges.
THORNBERRY, Circuit Judge":

Proceedi ng pro se and i nforma pauperis, Evans filed an action
under 42 U.S.C. 8§ 1983 alleging denial of access to the courts,
unsanitary prison conditions, ineffective assi stance of counsel and

indifference to serious nedical needs. The district court

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



di sm ssed the conplaint as frivolous. W affirmin part and vacate
and remand in part.
Facts and Prior Proceedi ngs
On August 27, 1992, Ranon X. Evans filed this civil rights
action, pro se and in forma pauperis, against the Tarrant County
Sheriff's Departnent and other enployees of the Tarrant County
prison system The next day, on August 28, 1992, the district
court dismssed the conplaint as frivolous holding that Evans'
clainms had no realistic chance of ultimte success. The district
court specifically noted that Evans had not sued the proper parties
and to the extent that Evans alleged he was denied effective
assi stance of counsel, habeas corpus was the appropriate renedy,
not a 8§ 1983 conplaint. In addition, the district court dism ssed
the conpl ai nt because the allegations were conclusory. Evans was
not given the opportunity to anend his conplaint or to expand on
the factual allegations in the conplaint. There was no Spears!
hearing nor any attenpt by the district court to devel op the known
facts. Evans tinely appealed to this Court.
Di scussi on
The district court may dismss a conplaint as frivol ous
under 28 U. S.C. 8 1915(d) when it |acks an arguable basis in fact
or law. Ancar v. Sara Plasma, Inc., 964 F.2d 465, 468 (5th Gr.
1992). This court reviews the district court's dism ssal for abuse
of discretion. Id. A district court may abuse its discretion by

prematurely dismssing an action without permtting the pro se

! Spears v. MCotter, 766 F.2d 179, 181-82 (5th Cr. 1985).
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plaintiff to anend his conplaint to nanme the proper parties. See
Gall egos v. La. Code of Crim Procedures Art. 658 Paragraph A and
C(4), 858 F.2d 1091, 1092 (5th Gr. 1988). A district court may
al so abuse its discretion by prematurely dism ssing a colorable
constitutional claim without permtting the pro se plaintiff to
anend his conplaint in order to expand the factual basis of his
claim Foulds v. Corley, 833 F.2d 52, 53-55 (5th Cr. 1987).

In view of these established principles, we find that the
district court abused its discretion with regard to Evans' § 1983
claim Evans sued the Tarrant County Sheriff's Departnent, and the
district court held that the Sheriff's Departnent was not a proper
party because it was not a "person” within the neaning of § 1983.
In addition, the court stated that the remaining defendants were
al so i nproper parties because Evans sued them under the theory of
respondeat superior which is inapplicable in 8 1983 acti ons.

A pro se plaintiff such as Evans, however, shoul d be accorded
| eniency when drafting pleadings and should be given the
opportunity to anmend the conplaint to nane the proper parties if
the conplaint appears to allege a potential ground for relief.
Gal l egos, 858 F.2d at 1092. In addition, the district court
di sm ssed Evans' conpl aint because it contained nothing nore than
a "ranbling list of conclusory statenents unsupported by [any]
facts." Construing Evans conplaint in the |ight nost favorable to
hi m and accepting his allegations as true, we think Evans has
al | eged col orable clains and should be permtted to expand on the

factual basis of these clains. See Foulds, 833 F.2d at 53-55



Specifically, Evans alleged that he was denied access to the
courts; that he was subjected to unsanitary prison conditions; and
that he was denied adequate nedical treatnent. On remand, the
district court should permt Evans to anmend his conplaint to nane
the specific individuals who allegedly deprived him of his
constitutional rights, and should also permt himto develop a
factual basis for his conclusory allegations. Foulds, 833 F.2d at
55; Gallegos, 858 F.2d at 1092.

Finally, the district court held that Evans' allegation that
he was denied effective assistance of counsel should be renedi ed
t hrough habeas corpus, not a Section 1983 action. The district
court properly construed Evans conplaint as a petition for wit of
habeas corpus and properly dismssed it for failure to exhaust his
state renedies. See 28 U S.C. 88 2254(b), (c).

Concl usi on

Accordingly, we affirmthe district court's dism ssal of the
ineffective assistance of counsel claim but we vacate the
di sm ssal of the Section 1983 action and remand to the district
court with instructions to permt the plaintiff to amend his
pl eadings to nanme the proper parties and expand on the factua

allegations in the conplaint.



