IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1892
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
PATRI CK W CLARK

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 3:92-CR-169-P
 June 24, 1993

Before POLI TZ, Chief Judge, WENER, and DeM3SS, Circuit Judges.
PER CURI AM *

Patrick W dark challenges the denial of a reduction in his
base offense | evel for acceptance of responsibility because he
admtted the acts alleged not only in Count One of the
i ndi ctment, but also those of dism ssed counts, as well as acts
for which he was not charged at all. The guidelines provide for
a two-level reduction in the offense level "[i]f the defendant
clearly denonstrates a recognition and affirmative acceptance of

personal responsibility for his crimnal conduct.

US S G 8 3El.1(a). This reduction may be given whether the

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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def endant pleads guilty or is found guilty followng trial. Id.
at 8§ 3EL1.1(b). Moreover, while a guilty plea entered before
trial conbined with truthful adm ssion of involvenment in the
of fense and rel ated conduct will constitute significant evidence
of acceptance of responsibility, this evidence may be rebutted by
conduct that is inconsistent with such acceptance of
responsibility. 1d. at comment. (n.3).
Because of the sentencing court's unique position to

eval uate a defendant's acceptance of responsibility, its
conclusions are entitled to greater deference on review than that

accorded under the "clearly erroneous" standard. United States

v. Garcia, 917 F.2d 1370, 1377 (5th G r. 1990); see also § 3El1.1
comment. (n.5). Gven the findings set forth in the Presentence
| nvestigation Report that Clark initially denied know ng that his
conduct was illegal, acknow edged only a portion of his crimnal
activity, and continued to participate in the crimnal activity
after his arrest, the district court was not clearly erroneous
when it denied Clark the two-1evel reduction.

Clark al so argues that his offense |evel should not have
been increased seven | evel s based upon seven counts of the second
i ndi ctment which were di sm ssed pursuant to the plea agreenent
and the total dismssal of the first indictnent. This Court wll
uphol d a sentence provided that it results froma correct
application of the guidelines to factual findings which are not

clearly erroneous. United States v. Sarasti, 869 F.2d 805, 806

(5th Gir. 1989).
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"This Court has nmade clear that the guidelines allow
consi derati on of relevant conduct of which the defendant has not

been convicted." United States v. Byrd, 898 F.2d 450, 452 (5th

Cir. 1990) (citation omtted). Relevant conduct includes the

fol | ow ng:
all acts and om ssions commtted or aided by
t he defendant, or for which the defendant
woul d be ot herw se accountable, that occurred
during the conm ssion of the offense of
conviction, in preparation for that offense,
or in the course of attenpting to avoid
detection or responsibility for that offense,
or that otherw se were in furtherance of that
of f ense.

8§ 1B1.3(a)(1).

Cl ark does not dispute that the itens included in the PSR s
| oss cal cul ation could be construed as part of the offense of
conviction, but instead focuses on the fact that the Governnent
di sm ssed the indictment. Because O ark need not have been
convicted of tanpering with the units included in the | oss
calculation, this argunent is without nerit. See Byrd, 898 F.2d

at 452; see also United States v. Taplette, 872 F.2d 101, 106

(5th Gr.), cert. denied, 493 U. S. 841 (1989).

The judgnent is AFFI RVED



