IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1881
(Summary Cal endar)

FELTON L. MATTHEWS
Pl ai ntiff-Appellant,

ver sus

STATE OF TEXAS,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Northern District of Texas

(3:92-CV-0731-T)

(Decenber 22, 1992)

Before KING DAVIS and WENER, G rcuit Judges.
PER CURI AM ~
Plaintiff-Appellant Felton L. WMatthews, proceeding pro se,

appeals the district court's dismssal of his civil rights claim

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



under 42 U . S.C. 8§ 1983 and his habeas corpus clai munder 28 U. S. C.
§ 2254. A so, Matthews noves this court to reinstate his case and
order discovery and i nspection. Finding noreversible error on the
part of the district court, we affirm
I
FACTS AND PROCEEDI NGS

Matthews filed a pro se conplaint seeking to set aside his
state court conviction for burglary and to recover damages
resulting fromalleged violations of his constitutional rights by
state officials. The particulars of his constitutional clains are
novel, to say the least, including the rights to pursue an
education and to obtain custody of his child.

Matt hews was not incarcerated at the tinme of filing his
conpl ai nt. He did, however, allege that he was subject to a
"sentence of probation" and requested suspension of his probation.

The district court adopted the recommendation of the
magi strate judge who found that Matthews' conplaint attacked the
legality of his conviction, so that he was required to exhaust his
state court renedies prior to becomng entitled to federal
consi deration of any cl ai ns made under 42 U. S. C. §8 1983. The court
entered judgnent dism ssing the conplaint wthout prejudice, and
Matt hews, on the sane day, filed an ex parte notion for federa
intervention. He subsequently filed a notice of appeal.

Recogni zing that it had been divested of jurisdiction as a
result of plaintiff's filing a notice of appeal, the district court

denied the ex parte notion. The court relied on the proposition,



supported by our opinion in Lairsey v. Advance Abrasives Co.,

542 F.2d 928, 930 (5th Cr. 1976), that a district court may deny
a notion after divestiture of jurisdiction if the ruling is in
furtherance of the appeal.
I
ANALYSI S

As noted, Matthews argues that he is entitled to energency
ex parte post-conviction relief so that he can pursue an education
and obtain custody of his child. He contends that his
constitutional rights have been violated because he was falsely
i nprisoned, arrested several tinmes for the sane crine, and
subjected to other forns of harassnent by probation officers,
police, attorneys and judges.

We acknowl edge at the outset that Mitthews' status as a
probati oner does not prevent him from seeking habeas relief. "A
person on probation and subject to the conditions of probation is
“in custody' for purposes of the . . . habeas corpus statute."

Cark v. Prichard, 812 F.2d 991, 997 (5th Cr. 1987) (citations

omtted); see also Spring v. Caldwell, 692 F.2d 994, 996 (5th Cr

1982) . As Matthews all eges that he is on probation and subject to
various restrictions as a result of his status, he is entitled to
seek habeas relief.

A plaintiff who brings a 8 1983 claim that in actuality
challenges the validity of his conviction nust pursue state
remedi es. Under such circunstances, the federal suit is tantanount

to a habeas corpus petition. Serio v. Menbers of Louisiana State




Bd. of Pardons, 821 F.2d 1112, 1117 (5th G r. 1987). Exhaustion of

habeas relief is required even if the facts all eged al so conprise

a potential 8§ 1983 claim Jackson v. Torres, 720 F.2d 877, 879

(5th CGr. 1983). Matthews' conplaint seeks to have his conviction
set aside but fails to allege that he has exhausted his state
remedi es. Therefore, the decision of the district court to dismss
Mat t hews' conplaint on the basis of his failure to exhaust state
habeas renedi es was not i nappropri ate.

Nei t her was it inappropriate for the district court to dism ss
the | awsuit w thout prejudice rather than holding the § 1983 cl ai ns

i n abeyance. See Jackson v. Johnson, 950 F.2d 263, 265 (5th Cr

1992) (holding in abeyance a federal conplaint by a Texas |itigant
to avoid |limtations problens while state renedi es are exhausted
"harbors potential difficulties"). WMatthews should be adnoni shed,
however, to file any necessary state action pronptly; only tine
during which the state litigationis actually pending will toll the
statute of limtations as to any 8 1983 clains he may have. See
id.

This court received a letter from Matthews on Novenber 12,
1992, together with a copy of a docunent addressed to himfromthe
Texas Court of Crimnal Appeals. Matt hews' |etter to us, dated
Cct ober 28, 1992, states, "[t]his is to advise that the Court has
denied without witten order the application for wit of habeas
cor pus. " Hs letter does not, however, offer any relief to
Matthews in this case. |f he has now exhausted his state renedies,

he may return to the district court with a new petition for federal



habeas relief. The judgnent of the district court is AFFI RVED.

Along with his brief, Matthews filed a notionto reinstate his
case and to obtain a stay of the action pending his exhaustion of
state renedies. That notion is denied for nbotness in |ight of the
action we now t ake.

Matt hews also filed wwth this court a notion for discovery and
i nspection seeking to obtain police reports, phone records,
evi dence of plea agreenents, and other docunents. This notion too
is denied, for the sanme reason.

SO ORDERED.



