IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1868

Summary Cal endar

Rl CHARD A. KUYKENDALL
Pl ai ntiff-Appellant,

ver sus

JAMES A. COLLINS, Director,
Texas Departnment of Crim nal
Justice, Institutional D vision,
ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(5:92 Cv 0135 W

June 10, 1993
( )

Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Ri chard A. Kuykendall, a white inmate at the Texas Depart nent
of Crimnal Justice, Institutional Division, filed a 42 US.C
8§ 1983 suit alleging that prison authorities engaged in racial
discrimnation by refusing to declare him"racially ineligible" to

be celled with black or hispanic i nmates and by not housing himin

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



a cell wth a white inmate. Kuykendal |l also filed a notion for
tenporary restraining order and/or prelimnary injunction that
woul d prevent prison authorities from 1) declaring himracially
eligible to be celled with black or hispanic inmates unless
selected by him 2) "disregarding or msinterpreting the Federal

mandate of Lamar v. Collins, Cause No. 72-H 1393," or violating

Tex. Civ. Prac. & Renedies Code 88 106.001(a)(5) and (6); 3)
retaliating against himor his witnesses for litigating this cause
of action; 4) transferring himto another prison unit for reasons
not related to discipline or a change in classification; and 5)
searches of his |egal papers without his presence. The district
court adopted the magistrate judge's recommendation over
Kuykendal | ' s obj ections and deni ed the requested i njunctive relief.
Kuykendal | filed a notion seeking reconsideration of the court's
deni al which the court denied.

Thi s court does not have the jurisdiction to reviewthe denial

of a tenporary restraining order. Matter of Lieb, 915 F. 2d 180,

183 (5th GCr. 1990). However, the district court's denial of a
nmotion requesting injunctive relief is an interlocutory order that
is imedi ately appeal abl e under 28 U. S.C. § 1292(a)(1).

The decisionto deny a prelimnary injunction wll be reversed
by this court "only under extraordinary circunstances.” Wite v.
Carlucci, 862 F.2d 1209, 1211 (5th G r. 1989). This court reviews
t hat decision for an abuse of discretion. I d. In order for a
prelimnary injunction to i ssue, the novant nust denonstrate (1) a

substantial |ikelihood of success on the nerits; (2) a substanti al



threat that failure to grant the injunction will result in
irreparable injury; (3) that the threatened injury outweighs any
damage that the injunction will cause to the adverse party; and (4)
that the injunction will not have an adverse effect on the public

i nterest. Lakedreans v. Taylor, 932 F.2d 1103, 1107 (5th Gr.

1991). The novant for an injunction carries "a heavy burden of
persuading the district <court that all four elenents are
satisfied,"” and failure to carry the burden on any one of the four

elements will result in the denial of the notion. Enterpri se

Intern. v. Corporacion Estatal Petrol era Ecuatori ana, 762 F. 2d 464,

472 (5th Gir. 1985).

In recommending that Kuykendall's notion be denied, the
magi strate judge noted that although Kuykendal | had stated "his own
fears and opinions . . . he has not set out in particular any harm
which is presently threatened to him by the prison authorities.”
The magistrate judge concluded that Kuykendall had failed to
satisfy his burden of showing a substantial |ikelihood of
prevailing on the nerits and of establishing irreparable injury.

The decision to deny the prelimnary injunction was correct.
First, Kuykendall's challenge to his classification is neritless.
"Classification of prisoners is a matter left to the discretion of
prison officials" because "[i]t is well settled that prison
officials nust have broad discretion, free from judicia
intervention, in classifying prisoners in terns of their custodi al

status." MCord v. Mggio, 910 F.2d 1248, 1250 (5th Cr. 1990)

(internal quotations and citation omtted). Furthernore, a policy



agai nst segregation is reasonably related to the prison's
legitimate interest in conplying with the constitutional mandate

agai nst racial discrimnation. Lee v. Wshington, 390 U S. 333,

333-34, 88 S.Ct. 994, 19 L. Ed. 2d 1212 (1968) (prison authorities do
have the right, acting in good faith and in particularized
circunstances, to take into account racial tensions in maintaining
security and good order in prisons).

Second, as the magi strate judge pointed out, Kuykendall has
failed to showthe applicability of the Lanar consent decree to his
case. Although both parties refer to the Lamar decree in their

briefs, it is not part of the record on appeal. See G een v.

McKaskl e, 788 F.2d 1116, 1122-23 (5th G r. 1986) (consent decrees
cannot serve as a basis for relief under 8§ 1983).

Kuykendal | has also failed to show a substantial |ikelihood of
prevailing on the nerits with regard to his allegations of
retaliation. |f the conduct clainmed to constitute retaliation does
not, by itself, raise an inference of retaliatory notivation, then
the claimis conclusional unless the plaintiff makes other factual

all egations showing a retaliatory notive. See Whittington v.

Lynaugh, 842 F.2d 818, 819 (5th Cr.), cert. denied, 488 U S 840
(1988). Here, Kuykendall has failed to allege facts raising an
inference of retaliatory notivation.

Furthernore, a prisoner has no general due process right to be
assigned to a particular prison facility or to be free from
transfer anong units, even if the prisoner's conditions of

confinenment are substantially less favorable after he s



transferred. Meachumyv. Fano, 427 U. S. 215, 224-25, 96 S.Ct. 2532,

49 L.Ed.2d 451 (1976); Jackson v. Cain, 864 F.2d 1235, 1250 (5th
Gir. 1989).

Kuykendal | al so conpl ai ns of searches of his papers out of his
presence and w thout probable cause. However, the Fourth
Amendnent ' s proscri ption of unreasonabl e sei zures does not apply to
prison officers who are seizing itens fromthe cells of prisoners.

See Hudson v. Palner, 468 U.S. 517, 528 n.8, 104 S. Ct. 3194, 82

L. Ed. 2d 393 (1984).

As Kuykendal | has not denonstrated either irreparable injury
or the |ikelihood of success on the nerits, the district court did
not abuse its discretion by denying his notion for a prelimnary
i njuncti on.

Staff counsel also notes that Kuykendall's brief contains
argunents related to clains he raised in his proposed anended
conplaint. That conplaint is not part of the record on appeal and
was not considered by the district court when it denied
Kuykendal | 's noti on. Therefore these clains are not properly
before this court.

AFFI RVED.



