IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1867

Summary Cal endar

ALLEN TYRONE ROBI NSON
Pl ai ntiff-Appellant,

ver sus

JAMES A. COLLINS, ET AL.,
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
5:92 Cv 0134 C

( May 19, 1993 )

Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *

Al'l en Tyrone Robinson filed this 8 1983 action agai nst Janes
A. Collins, Deputy Director of the Texas Departnent of Crimna
Justice, L.W Wods, Warden of the Price Daniel Unit, Captain M
Searcy, and Oficer H Wight. He alleged that on Decenber 5 (no
year given), he was called out to performextra duty and reported

to Oficer Wight. He inforned Wight that his knees hurt and that

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



he could not stand on them Wight told him to talk to the
Li eut enant. Robi nson alleged that he told Lt. Tarango that his
knees hurt and that standing on themto do extra duty woul d cause
themto hurt worse. Tarango told himthat he did not want to hear
it and asked Robinson if he was refusing to do his extra duty.
Robi nson replied that he was not and asked if there was sone ot her
kind of work he could do that would not require standing on his
knees. Tarango ordered himto get to work before he wote hi mup.

Robi nson alleged that he reported back to Wight and began
wor king. After 45 mnutes, his knees started to hurt worse, and he
tol d Tarango, who ordered himback to work. Tarango told Robi nson
that he had checked his nedical records, and they did not say
anyt hi ng about hi mnot being able to do extra duty. Robinson told
Tarango that his nedical records showed that he had bad knees
Tarango asked himagain if he was refusing to do his extra duty,
and Robi nson told hi mno, but that his knees were hurting too badly
to continue the work. Tarango ordered Wight to wite himup for
refusing to obey an order, and al so ordered O ficer More to wite
a statenent.

On Decenber 11, Robinson was charged with a disciplinary
report for refusing to obey Wight's orders to continue extra duty.
Hi s di sciplinary hearing was hel d before Captai n Searcy on Decenber
16, and he was found qguilty. H s puni shnment was reprimnd and
reduction in time-earning status. Robi nson all eged that Wi ght
testified at the hearing that he did not give Robinson an order as

indicated in the report. Robinson clainmed that the disciplinary



charge was false and that he was not properly infornmed of the
charges against him in violation of his rights to due process.
Robi nson argued that his Fifth and Fourteenth Amendnent rights
to equal protection and due process were violated by being charged
wth the false disciplinary report, failure to give himnotice of
t he specific conduct upon which the charge was based, and failure
to give himthe opportunity to present a defense. He sought relief
in the formof an injunction, conpensatory, and punitive damages.
Def endants Col | i ns, Wods, and Searcy were served and answer ed
claimng qualified immunity. Robi nson filed a reply to their

answer clarifying that his claimwas based on WIff v. MDonnell,

418 U.S. 539, 94 S. . 2963, 41 L.Ed.2d 935 (1974), for a violation
of due process for failure to give him adequate notice of the
char ges.

The district court ordered Robinson to file a supplenenta
pl eadi ng show ng why the defendants were not entitled to qualified
imunity. Robinson responded by arguing that the defendants knew
or should have known that their actions violated his clearly
established right to due process under Wl ff. The district court
hel d that he had not pleaded sone clearly established | aw of which
a reasonabl e person woul d have known, that he had not denonstrated
t hat he coul d overcone t he defendants' claimof qualified inmmunity,
and dismssed his suit with prejudice as to three of the
def endant s. As to the fourth defendant, Wight, the court
dism ssed the suit without prejudice under Fed. R Cv. P. 4(j)

because Robi nson had not served himw thin 120 days.



Robi nson argues that the district court erred in dismssing
his civil rights suit for failure to show that the defendants were
not entitled to qualified immunity. He contends that his
suppl enent al pl eadi ng showed that there was a clearly established
constitutional right and that the defendants knew or reasonably
should have known that their actions would violate his
constitutional rights.

Robi nson is correct that the district court erred, but for a
different reason. Al though Robinson's conplaint at first glance
has the appearance of a 8§ 1983 action for deliberate indifference
to his serious nedical needs, i.e., requiring him to work in
contradiction to his nedical condition, he never states his claim
inthat posture and never asks for conpensatory damages for pain or
injury to his knees. The focus of his conplaint is that he was
charged with a false disciplinary report and did not receive due
process at his disciplinary hearing.

Prisoners who bring 8 1983 <clainms that challenge the
constitutionality of their convictions or sentences nust initially

pursue habeas corpus relief. Serio v. Menbers of La. State Bd. of

Pardons, 821 F.2d 1112, 1117, 1119 (5th GCr. 1987). Determ ning
whet her a claimsounds in civil rights or habeas, however, is not
al ways si npl e. If the plaintiff seeks immediate release or a
speedi er release, the claim nust be brought in a habeas action

Id. at 1115. The distinction between the two actions, however,
does not rely solely on the relief that the plaintiff nomnally

seeks. Id. at 1117.



The essential inquiry is, "Does [the plaintiff] challenge the
‘fact or duration' of his confinenent or nerely rul es, custons, and

procedures affecting 'conditions' of confinenment?" Spinav. Aaron,

821 F.2d 1126, 1128 (5th Gr. 1987) (citations omtted). |If the
former is the case, then another broad rule applies. "If a
pri soner chall enges a single hearing as constitutionally defective,
he must first exhaust state habeas renmedies." Serio, 821 F.2d at
1118. If a prisoner first brings a civil rights action when a
habeas action is a pre-requisite, the district court may dism ss
W t hout prejudice or stay the case to suspend the running of the
statute of limtations until habeas renedi es are exhausted. 1d. at
1119- 20.

Robi nson stated that his punishnment was a reduction in tine-
earning status from State-Approved Trusty no. 4 to Line Cass |

See Texas Departnent of Crimnal Justice - Institutional D vision,

Inmate Orientation Handbook (March 1990), p. 7, Chapter 1, IIl. E

Good Conduct Tine, for prisoner classifications. A reduction from
SAT IVto Line Cass | results inthe loss of the ability to earn
10 extra days of good conduct tine. See Tex. CGov't Code Ann.
8 497.003 (Weat 1990), anended and renunbered at 8§ 498. 003 (West
Supp. 1993).

Good conduct tine applies to Robinson's eligibility for parole
or mandatory supervision. § 498.003(a). A challenge to a single
allegedly defective hearing affecting the date of a prisoner's
parole eligibility is a challenge to the duration of confinenent

and nust be pursued through habeas corpus. Serio, 821 F.2d at



1117-19; Spina, 821 F.2d at 1128. Robi nson is challenging the
constitutionality of a single person disciplinary hearing affecting
his parole eligibility date, and he nust exhaust his state habeas
remedi es.

Al t hough the district court and the state did not recognize
the Serio problem this court can "notice sua sponte the |ack of

exhaustion." MCGee v. Estelle, 722 F.2d 1206, 1214 (5th Cr.

1984) .

The judgnent of the district court dismssing Robinson's
conpl ai nt against the defendants, except Wight, for qualified
immunity is reversed and this case is remanded to the district
court for a determnation of whether the case can be dism ssed
W thout prejudice, or if the case should be stayed pending
exhaustion, considering the effect of any applicable statute of
limtations. See Serio, 821 F.2d at 1119-20.

Robi nson does not challenge the district court's dismssa
W thout prejudice as to Wight under Fed. R GCv. P. 4(j) for
failure to serve himwithin 120 days, and that portion of the
district court's judgnent is affirned.

Robi nson filed a letter in this court alleging that he has
been retaliated against for filing this lawsuit, and he requests
this court to help himin sonme way to resolve his retaliation
pr obl em If a notion for injunctive relief, it is denied. Hi s
claimof retaliation for filing this lawsuit cannot be addressed

for the first time on appeal and nust be brought in a separate



8§ 1983 conplaint. See United States v. Garcia-Pillado, 898 F.2d

36, 39 (5th Gir. 1990).

Affirmed in part and remanded in part.



