IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1864

TOMW EUGENE BROVW,
Peti ti oner- Appel | ee,
ver sus
JAMES A. COLLINS, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL JUSTI CE,
| NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ant .

Appeal fromthe United States District Court
for the Northern District of Texas
(3:89-CV-3256-R)

Cct ober 4, 1993
Bef ore KING and JOLLY, Circuit Judges, and PARKER!, District Judge.
PER CURI AM:

Petitioner-Appellee, Tommy Eugene Brown (Brown) filed a
petition pursuant to the provisions of 28 U S. C. 8§ 2254, seeking
relief froma 65 year prison termwhich was inposed on himin 1980
by the 195th Judicial District Court of Dallas County, Texas

followng his conviction for the felony offense of aggravated

1 Chi ef Judge of the Eastern District of Texas, sitting by
desi gnation

2 Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



r obbery. The conviction was affirmed by the Texas Court of
Crimnal Appeals in 1983, and Brown thereafter sought wits of
habeas corpus in the state courts under Article 11.07 of the Texas
Code of Crimnal Procedure on five occasions wthout success.
There is no dispute that Brown has exhausted all avail able state
remedies. The district court granted the wit, and the respondent,
Janes A Collins, Director of the Texas Departnent of Crim nal
Justice, Institutional D vision (the State) appeal ed.
FACTS

Brown's conviction resulted from an incident in which he and
t hree acconpl i ces robbed three peopl e and shot and killed a fourth.
Brown was fifteen years old at the tinme of the conm ssion of the
crinme. The State petitioned the juvenile court to waive its
jurisdiction and certify Brown to be tried as an adult on three
aggravated robbery charges and one nurder charge. The
certification petition was granted, and Brown was tried and
convicted in the district court on one of the aggravated robbery
char ges.

BASIS FOR DI STRICT COURT'S GRANT OF THE WRI T

Brown alleged in his 82254 Petition that he was denied his
federal constitutional right to due process of |aw because the
trial court was without jurisdiction to try his case, and that the
j udgnent and sentence are therefore void. Specifically, he argued
that the order of the juvenile court which purported to waive
jurisdiction and transfer crimnal charges to a state crimnal

court was not effective because it waived jurisdiction and



transferred only two of the four charges which the state had
al | eged agai nst Brown.
Section 54.02(g) of the Texas Fam |y Code provides:

If the juvenile court retains jurisdiction, the childis

not subject to crimnal prosecution at any tinme for any

of fense alleged in the petition or for any offense within

t he knowl edge of the juvenile court judge as evi denced by

anything in the record of the proceedi ngs.

When a petition to waive jurisdiction alleges nultiple offenses,
the juvenile court nust either waive or retain jurisdiction as to
all offenses alleged, at one tine. Absent a conplete waiver, the
juvenile court retains jurisdiction over all offenses alleged in
the petition, and the district court does not obtain jurisdiction
over any offense alleged in the petition. Richardsonv. State, 770
S.W2d 797, 799 (Tex. Crim App. 1989).

The Findings, Conclusions and Recomendation of the United
States Magi strate Judge, which were adopted as the findings and
conclusions of the court, found that "since the juvenile court
purported to transfer fewer than all of the charges against
petitioner to the crimnal district court, it necessarily foll ows
that the trial court did not obtain jurisdiction over the charge
upon which petitioner was convicted, and that the judgnent and
sentence are therefore void." (citing Ri chardson, supra).

DD THE JUVEN LE COURT ORDER TRANSFER ALL COUNTS?

After reciting findings that justified the certification of

Brown to be tried as an adult, the juvenile court entered the

foll ow ng order:

THEREFORE, by reasons of the foregoing, |, Judge
Crai g Penford, Judge of the 304th Judicial District Court

3



of Dallas County, Texas, Juvenile Court, hereby waive
jurisdiction of this cause and transfer said child, Tommy
Eugene Brown, to the appropriate Crimnal D strict Court
or District Court of Dallas County, Texas, for proper
crim nal proceedings and hereby certify said action.

I ncl uded herein and nade a part of the waiver of
jurisdiction, transfer, and certificationisthiswitten
Order, the sane being the findings of the Judge of the
304th Judicial District Court of Dallas County, Texas,
and said certification, transfer, and waiver is
acconpani ed by conpl ai nts agai nst the said child accusi ng
him of felony offenses, to-wit: Aggravated Robbery,
occurring on or about the 5th day of July, 1979, in
Dal | as County, Texas, conplainant being Katy Parrish
Aggr avat ed Robbery, occurring on or about the 5th day of
July, 1979, in Dallas County, Texas, conplainant being
El bert Thomas; and all crimnal offenses occurring in
said crimnal episodes of which said offenses the said
Court has jurisdiction.

The docket sheet notation reads "Mtion for D scretionary
Transfer is granted as to paragraphs IIl and IV only."

Brown's position, adopted by the District Court, is that the
juvenil e court retained jurisdiction over the nurder charge and t he
third robbery charge, thereby depriving the state district court of
jurisdiction. Brown, as petitioner, bears the burden of proving
these factual allegations in a federal habeas corpus proceedi ng.
Townsend v. Sain, 372 U S. 293, 312, 83 S. . 745, 756 (1963). 1In
our view he has not nmet his burden. The record does not contain
any information concerning the disposition of these two charges.
The State contends that any charges not dism ssed prior to the
transfer, are included in the transfer |anguage of the juvenile
court's order, which purports to transfer "all crimnal offenses
occurring in said crimnal episodes of which said offenses the
Court has jurisdiction.™ The district court rejected this

argunent, because "the Texas courts have interpreted Richardson to



require that an order of transfer from a juvenile court nake
express reference to each charge which is transferred,” citing
Mason v. State, 778 S.W2d 487, 488 (Tex. App. 1989). Mason was a
juvenile at the tinme of his alleged crines. The State petitioned
the juvenile court to transfer two counts of aggravated robbery,
one count of attenpted aggravated sexual assault, and one count of
felony theft. The juvenile court transferred both aggravated
robbery counts and the attenpted aggravated sexual assault to the
district court. The order did not enconpass the felony theft
count . The Texas Court of Appeals, Fourteenth District, held:
"Ri chardson hol ds that the juvenil e court nust expressly di spose of
each offense all eged when the State requests transfer of nmultiple
of fenses. Because the juvenile court's transfer in this case nade
no nention of the felony theft offense alleged in the State's
petition for transfer, the juvenile court retained jurisdiction
over all offenses alleged in the petition pursuant to Tex. Fam Code
Ann. 854.02(g)."

We believe that the district court msinterpreted Texas | aw on
this point. Atransfer order referring only to the tw aggravated
robbery counts and silent as to the others would indeed have
viol ated 854.02(g) and Richardson. However, the juvenile court's
transfer order purports to transfer not only the enunerated counts,
but also "all crimnal offenses occurring in said crimnal episodes
of which said offenses the said Court has jurisdiction." It is our
view that this |l anguage transferred and waived jurisdiction as to

all offenses alleged, at one tine, as required by Texas | aw under



854. 02(g) and Ri chardson.
CONCLUSI ON

Because we conclude that the juvenile court properly waived

jurisdiction as to all counts nentioned in the petition to

transfer, it is unnecessary to address the State's other argunents

that attack the propriety of the district court's decision.

The district court's order granting Brown's Wit is REVERSED



