IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1860
Conf er ence Cal endar

MARK ANTHONY TUTT,

Pl ai ntiff-Appellant,
ver sus

JEFF M LLER, Individually and
in his Oficial Capacity as Deputy
Sheriff of Taylor County, ET AL.,

Def endant s,
JEFF M LLER, Individually and
in his Oficial Capacity as Deputy
Sheriff of Taylor County, and
TAYLOR COUNTY TEXAS,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 1-91-CV-006-C
(Cct ober 28, 1993)

Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
PER CURI AM *

Tutt argues that the findings of the district court are
clearly erroneous. He does not assert that there is insufficient
evi dence to support the district court's findings; he contends
that the district court's rejection of his evidence and

acceptance of MIller's testinony is clearly in error. Tutt also

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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argues that the district court erred in disregarding the record
devel oped during the Spears™ hearing.
Tutt's argunent that the district court erred in
di sregarding the Spears record is frivolous. The purpose of the
Spears hearing is to obtain "a nore definite statenent” of the
claimto determ ne whether the claimis frivolous, not to
determ ne the case on the nerits. |d., 766 F.2d at 181-82. H s
remai ning argunent is no nore than a di sagreenent with the
credibility determnations of the trier of fact. "Wen findings
are based on determ nations regarding the credibility of
W t nesses, Rule 52(a) denmands even greater deference to the trial
court's findings. Unless we are left with the definite and firm
conviction that a m stake has been commtted, we accept the trial

court's findings." Dardar v. Lafourche Realty Co, Inc., 985 F. 2d

824, 827 (5th Cr. 1993) (internal quotations and citations
omtted).

Rul e 52(a) requires the district court to "find the facts
specially and state separately its conclusions of law. . . ."

See Chandler v. Cty of Dallas, 958 F.2d 85, 88-89 (5th Cr

1992). We will not set aside findings of fact unless they are
clearly erroneous. |d. at 89.

The district court conported with the requirenents of Rule
52(a), and Tutt offers no argunent to convince the Court that a
m st ake has been conmtted. Deferring to the credibility

determ nations of the district court, we conclude that the

Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).
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findings of the district court are not clearly erroneous.

Tutt contends that the district court failed to set forth
the | egal standards on which it based its conclusions of law. He
asserts that it is unclear whether the district court based its
deci sion on the Fourth, Ei ghth, or Fourteenth Anendnent.

The district court concluded that Tutt "had not net his
burden of proof as against either of the defendants in this
case." Although the district court's conclusions of |aw are

subject to a de novo review, see Chandler v. Gty of Dallas, 958

F.2d at 89, the argunent is irrelevant. The district court found
that the factual basis for Tutt's constitutional claim the body-
slamand injury, did not occur. Appellant's brief argues from
the prem se that these facts were proved and found. Because the
district court's findings are not clearly erroneous, the prem se
of appellant's argunent disappears.

Tutt's appeal presents no issue of arguable nerit and is

thus frivolous. See Howard v. King, 707 F.2d 215, 219-20 (5th

Cir. 1983). Because the appeal is frivolous, it is D SM SSED
See 5th Gr. R 42. 2.



