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Bef ore REAVLEY, KING and GARWOOD, Circuit Judges.”
PER CURI AM

Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession.”
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



In April 1987, plaintiff-appellant Tanmy Brown obtained a
judgnent in the United States District Court for the Northern
District of Texas agai nst defendant-appel | ee Bob Bracken, a Deputy
Constable of Dallas County. A jury concluded that Brown, in
Novenber 1984, had been subjected to false arrest, false
i nprisonnment, and two strip searches, as a result of Bracken's
alteration of an arrest warrant issued in the nanme of "Tamme
Brown," and awarded damages in the anpunt of $80,000.' In April
1989, we upheld the judgnent agai nst Bracken on appeal. Brown v.
Byer, 870 F.2d 975 (5th Gir. 1989).

Evidently unable to otherwise collect on this judgnent, in
Septenber 1991 Brown, for the first tinme, sought a court order
under Federal Rule of Civil Procedure 69(a)? and the Texas Tur nover
Statute® to have Bracken turn over a portion of each of his
paychecks toward satisfaction of the judgnent. The district court
denied the notion on the ground that an anendnent to the Turnover
Statute, see Tex. QVv. Prac. & REM Cooe § 31. 002(f), which took effect

on June 15, 1989, precludes such a renedy.*

. Brown's cl ai ns agai nst several other defendants either were
settled, rejected by the jury, or reversed on appeal.

2 Rul e 69(a) provides that the enforcenent of noney judgnents
shall be in accordance with existing state | aw procedures.

3 Texas Civil Practice & Renmedi es Code § 31.002 authorizes a
court to order a judgnent debtor to turn over nonexenpt property
in the debtor's possession or control.

4 Section 31.002(f) provides in part that "[a] court may not
enter or enforce an order under this section that requires the
turnover of the proceeds of, or the disbursenent of, property
exenpt under any statute . . . ." Current wages for persona
services are exenpt under Texas |law. See Tex. Prop. CoDE 8§
42.002(8) (Vernon's 1984); id. 8 42.001(b)(1) (Vernon's Supp.
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Brown argues that the district court erred in concluding that
Rul e 69(a) required the application of section 31.002(f) because
Congress had not expressly del egated rul enmaki ng authority to permt
the retroactive application of a state |aw exenpting property
otherwi se subject to collection under a preexisting federal
judgnent. She further argues that, if Congress did authorize such
retroactive rul emaking authority, then the application of section
31.002(f) constitutes a taking of her property under the Fifth and
Fourteenth Anmendnents.

Before considering Brown's first argunent directly, it is
i nportant to note what she does not argue. First, she concedes
that under Rule 69(a) the renedi es avail able for enforcenent of a
federal judgnent are defined by existing state law. Second, she
concedes that section 31.002(f) prohibits a paycheck turnover
remedy, at least as to judgnents obtained after the adoption of
section 31.002(f). Her only objection is to the application of
section 31.002(f) to judgnents, such as hers, obtained prior to the
effective date of 31.002(f). She concedes, as she nust, that it
was the intent of the Texas legislature to do just that.® The
| egal argunment that she makes is that, because a paycheck turnover
remedy was avail abl e under state law at the tinme that she obtained
her judgnent, section 31.002(f), as applied through Rule 69(a),

cannot abrogate such a renedy unless Congress has expressly

1993) .

5 "This Act applies to the collection of any judgnent,
regardl ess of whether the judgnent is rendered before, on, or
after the effective date of this Act." Acts 1989, 71st Leg.,
R S., ch. 1015, § 2, 1989 Tex. Gen. Laws 4112.
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del egated retroactive rulemaking authority to the Suprene Court
(the body ultimately responsible for the pronulgation of the
Federal Rules of Cvil Procedure). Cf. Bowen v. Georgetown Univ.
Hospital, 488 U.S. 204 (1988).

Brown's argunent, however, rests upon a |l egally shaky prem se:
that prior to the adoption of section 31.002(f) she would have had
a clearly established right to a paycheck turnover renedy. As it
stood in 1987 when Brown obtai ned her judgnent, the constitutional
and statutory |aw of Texas had | ong placed current wages at | east
| argely beyond the reach of a judgnent creditor. See TeExX. CONST.
art. Xvl, 8 28 (1876, anmended 1983) (prohibiting the garnishnent
of current wages); Tex. Qv. Prac. & Rem Cooe § 63. 004 (Vernon's 1986)
(same); Tex. GQv. Prac. & REM CopE § 31.002(b)(1) (Vernon's 1984)
(subjecting to turnover only nonexenpt property); TeEx. Prop. CoDE 8§
42.002(8) (Vernon's 1984) (classifying current wages as exenpt
property).® To be sure, some lower courts had held that once a
j udgnent debtor takes possession of his wages they cease to be

"current" and hence becone nonexenpt and subject to turnover.’ But

6 The Texas Property Code was anended effective May 24, 1991
to expressly exenpt current wages from "seizure." See TEX. PRCP.
CooE 8 42.001(b)(1) (Vernon's Supp. 1993).

! See Caulley v. Caulley, 777 S.W2d 147 (Tex. App. SQHoust on
[14th Dist.] 1989), rev'd, 806 S.W2d 795 (Tex. 1991); Buttles v.
Navarro, 766 S.W2d 893 (Tex. App.SQSan Antonio 1989, no wit);
Cain v. Cain, 746 S.W2d 861 (Tex. App.SQEl Paso 1988, writ
denied); Barlow v. Lane, 745 S.W2d 451 (Tex. App.SQWaco 1988,
wit denied); Salemv. Anerican Bank of Conmmerce, 717 S. W 2d 948
(Tex. App.SQEl Paso 1986, no wit). O these cases, only Cain
and Sal em squarely support Brown's position. Caulley is no

| onger good law. Barlow and Buttles actually state only that it
is wthin atrial court's discretion to order a paycheck turnover
remedy; in both cases the court upheld a trial court's decision
not to order such a renedy. See also Commerce Savings Ass'n v.
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this was by no neans a unani nous view.® The Texas Suprene Court,

neanwhi | e, has not spoken definitively on the matter.® Agai nst

Wl ch, 783 S.W2d 668, 671 (Tex. App.SQSan Antonio 1989, no wit)
("whether to grant an application for a turnover order under 8§
31.002 is addressed to the sound discretion of the trial judge").

8 See Maunus v. Lyons, 771 S.W2d 191 (Tex. App.SQFort Wrth
1989, no wit); Davis v. Raborn, 754 S.W2d 481 (Tex.

App. SQHouston [1st Dist.] 1988), vacated as noot, 795 S.W2d 716
(Tex. 1990).

o In Davis v. Raborn, 754 S.W2d 481 (Tex. App.SQHouston [ 1st
Dist.] 1988), the trial court had ordered a judgnent debtor to
turnover his future paychecks. The Court of Appeals reversed,
hol ding that the trial court had authority under the Turnover
Statute to force the judgnent debtor to surrender only wages that
he has already received, and that an order reaching future wages
violates the state constitutional prohibition against
garni shnment. The Suprene Court initially reversed, holding that
trial court's order was not unconstitutional garnishnment. The
Court added that a paycheck in the hands of a judgnent debtor is
not current wages and therefore is nonexenpt. See Raborn v.
Davis, 1990 Tex. LEXIS 17, 33 Tex. Sup. C. J. 249 (Feb. 21,
1990). Four Justices concurred, arguing that Texas
constitutional prohibition of inprisonnent for debt would prevent
atrial court fromenforcing a turnover order by inprisonnment for
contenpt. See id. (Mauzy, J., concurring). On notion for
rehearing, the Texas Suprene Court vacated its prior opinion and
j udgnent and the opinions and judgnents of the courts below. See
Raborn v. Davis, 795 S.W2d 716 (Tex.1990) (per curiam. The
Court explained that its original decision had not considered the
ef fect of section 31.002(f)sQ which was added by the Texas
| egi slature after Raborn had been argued but before the Court had
i ssued its decisionsQand that the parties had settled their
di spute since the Court's original decision. Thus, at the end of
the day, the Raborn case created no | aw

In Caulley v. Caulley, 777 S.W2d 147 (Tex. App. SQHouston
[14th Dist.] 1989), the Court of Appeals held that a court could
order paycheck turnover renedy. The judgnent debtor appeal ed,
arguing that the order violated the state constitutional
prohi biti on agai nst garni shnment of wages. The Suprene Court
reversed, declaring the paycheck turnover renedy invalid.
However, the Court's decision was not based upon the Texas
Constitution, but on the newy added section 31.002(f). See
Caulley v. Caulley, 806 S.W2d 795 (Tex.1991). Only Justice
Mauzy passed on the constitutionality of the paycheck turnover
remedy, and he woul d have found it an unconstitutional
garni shnent. See id. at 798-800.
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this | egal backdrop, it cannot be said that judgnment creditors in
Texas in 1987 could confidently assunme they were entitled to a
paycheck turnover renedy.

We think it plausible that section 31.002(f) was i ntended only
toclarify existing | egal understandi ngs, not create new ones. See
Caulley v. Caulley, 806 S.W2d 795, 799 (Tex. 1991) (section
31.002(f) "was intended to clarify that paychecks, retirenent
checks, individual retirenent accounts, and ot her such property are
exenpt from[turnover].") (Mauzy, J., concurring in the denial of
rehearing) (enphasis added). This conclusion is arguably
buttressed by the fact that the Texas legislature explicitly nade
section 31.002(f) applicable to all outstandi ng judgnents, whet her
they were entered before or after June 15, 1989. See supra note
5 10

Even if it were true that paycheck turnover was an avail abl e
remedy at the tine Brown obtained her judgnent, it would not follow
that she had a vested right toit. As a general matter, we cannot
agree that judgnent creditors necessarily have a vested right to
future enploynent of all those judgnent enforcenent procedures in
exi stence at the tine the judgnent is obtained. Cf. Fore v. United
States, 339 F.2d 70, 72 (5th Cr. 1964), cert. denied, 381 U S. 912

(1965) (under Texas law, a lien does not arise solely as a result

10 Moreover, the Texas | egislature adopted section 31.002(f)
whi |l e Raborn v. Davis, a case raising the issue of the
constitutionality of the paycheck turnover renmedy, was pendi ng
before the Texas Suprene Court, also arguably suggesting that the
| egi slature never intended that the Turnover Statute reach a

j udgnent debtor's paychecks.



of a judgnent's rendition). Paycheck turnover, of course, is not
a judgnent creditor's only neans of enforcing a judgnent in Texas.
See Toben & Toben, Using Turnover Relief to Reach the Non-Exenpt
Paycheck, 40 Bav.or L. Rev. 195, 196 n.5 (1988) (principa

postjudgnment renedies in Texas include execution, postjudgnent
garni shnment, and abstracting of judgnent to create lien on rea

property). Federal Rule 69, which has remai ned unchanged in this
respect since its adoption in 1937, states that enforcenent of a
judgnent "shall be in accordance with the practice and procedure of
the state in which the district court is held, existing at the tine
the renmedy is sought." FED. R Qv. P. 69(a).* As available
renmedi es under state | aw change, so does the scope of Rule 69(a).?
Thus, when Brown was injured, when she conmenced her federal suit
and when she recovered her judgnent, the law clearly was that her
enforcenent renedi es extended only to those that m ght be avail abl e
under state law effective when the particular renmedy was sought.
There has been no change, retroactive or otherwse, in this
principle. And, as noted, at the tine that Brown obtained her
judgnent, only one appellate court had ruled that the Turnover
Statute authorized paycheck turnover renedies. Wile others were
to follow, two of these courts held only that the paycheck turnover

remedy was discretionary and upheld trial court decisions not to

1 The validity of this provision seens clear. See United
States v. Sharpnack, 78 S.C. 291, 297 & n.12 (1958).

12 See Nel son v. Maiden, 402 F.Supp. 1307, 1309 (E.D. Tenn.
1975) (under Rule 69(a), a federal court "has no nore nor |ess
authority to aid the judgnent creditor in supplenentary
proceedi ngs than is provided under [state] |aw').
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award such renedies, and still others held the renedy was
unavail able, further wundermning the notion that a judgnent
creditor could confidently expect entitlenent to a turnover renedy.

Brown's attenpted analogy to Gunn v. Barry, 82 U S. 610, 21
L. Ed. 212 (1872), is flawed, for that case involved the creation of
an exenption for certain land to which the creditor's judgnent |ien
had al ready attached. Here, the paychecks which Brown seeks to
have turned over did not cone into existence until nearly two years
after the enactnent of section 31.002(f) which expressly exenpted
such itenms fromthe Turnover Statute. Mreover, it is obvious that
t he indebtednesses which those checks discharged, and Bracken's
servi ces which gave rise to those i ndebt ednesses, did not cone into
being until |ong after the enactnent of section 31.002(f). Brown,
of course, never had any even arguable right to force Bracken to
| abor for her.

Rul e 69 has not been applied retroactively to Brown. Under
our analysis, Brown's takings argunent nust also fail. If a
paycheck turnover renedy was unavail able prior to the 1989 adopti on
of section 31.002(f), in no way could it be said that Brown's
property has been taken. |f paycheck turnover was avail abl e until
1989, it nevertheless did not give rise to a vested right, or a
property interest, in the checks Brown sought by her Septenber 1991

not i on. 3

13 It is also clear that as to the checks Brown sought to reach
by her Septenber 1991 notion, she had no distinct investnent-
backed expectations, the conplained of governnental action was
not aimed at her but was rather general in scope, and her
judgnent remains in effect and subject to the sane rul es of
collection as any other Texas judgnent. Cf. Connolly v. Pension
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The judgnent below is

AFF| RMED.

Benefit Guaranty Corp, 106 S.Ct. 1018, 1026 (1986).
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