IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1850

Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellant,

ver sus

ERI C NELSON BERTRAM
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
2 8 CR501

May 6, 1993
( )

Bef ore H Gd NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
| .
On Decenber 15, 1981, convicted felon Eric Nelson Bertram
purchased two handguns, a 9mm and a 357 magnum from a Mont gonery
Ward's store. Prior to the purchase, he conpleted a separate ATF

Form 4473 for each gun. In those applications, he stated that he

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



was not a convicted felon. After submtting the forns, Bertram
received the two firearns.

Purchasers and sellers of firearnms nust conplete Form4473 so
that the purchaser's eligibility to receive firearnms my be

determned. U.S. v. Otiz-Loya, 777 F.2d 973, 976 n.1 (5th Cr

1985). The conplete formis set out in Otiz-lLoya, 777 F.2d at

984.

For submtting the fraudulent forns, Bertramwas indicted in
Counts 1 and 2 for naking false statenents in relation to the
acquisition of a firearm which was a violation of 18 U S. C
88 922(a)(6), 924(a). Each count related to a separate form
Counts 3 and 4 charged the receipt of a firearm by a convicted
felon, which was a violation of 18 U.S.c. 88 922(h), 924 (a). Each
count related to a separate firearm Count 5 charged possessi on of
a firearm which was a violation of 18 U S C § 1202(a)(1),
Appendi x. Count 5 related to a different date and an unrel ated
transacti on.

In 1982, a jury found Bertramaguilty on all five counts. He
was sentenced to serve five years inprisonnent on each of the first
four counts and two years on the fifth count. The sentences on
Counts 1 and 3 were nmade concurrent with each other; the sentences
on Counts 2, 4, and 5 were made concurrent with each other; and the
concurrent ternms on Counts 2, 4, and 5 were nmade consecutive to the
concurrent terns on Counts 1 and 3. This court affirmed. U.S. v.

Bertram 719 F.2d 735 (5th Cr. 1983).



In 1984, Bertram filed a notion to vacate, set aside, or
correct sentence pursuant to 28 U S.C. § 2255. The district court

denied relief. This court affirnmed. U.S. v. Bertram No. 85-1006

(5th Gir. Nov. 22, 1985).

In 1989, Bertramfiled a notion to correct anillegal sentence
pursuant to Fed. R Cim P. 35. The district court denied the
motion. This court affirnmed. U.S. v. Bertram No. 89-1720 (5th

Cr. Mar. 15, 1990).

In 1992, Bertramfiled a second Rule 35 notion claimng that
the consecutiveness of the sentences is illegal. Bertramclained
that the sentences on Counts 2, 4, and 5 should not run
consecutively to the sentences on Counts 1 and 3. The district
court granted the notion in part and denied it in part, vacating
the conviction on Count 3, which left the ten-year total sentence
intact. The instant appeal foll owed.

Wil e on rel ease fromfederal custody, Bertramconm tted ot her

crimes for which he was convi ct ed. See U.S. v. Bertram No. 92-

1221 (5th Gr. Dec. 3, 1992). Those other convictions are not at
issue in this appeal.
1.
A district court's decision on a Rule 35 notion wll be
di sturbed only for illegality or gross abuse of discretion. U.S.

v. Castillo-Roman, 774 F.2d 1280, 1283 (5th Gr. 1985). Bertram

chal | enges the decision on three grounds.
Bertram argues that his trial counsel was ineffective for

failing to object to the multiplicity of the indictnent. He did



not meke this claimin the instant Rule 35 notion, and he did not
move the district court to reconsider its order in light of his
bel ated allegation. H's failure raises the question whether the
al l egation was before the district court at all and, consequently,
whether it is properly before this court.

Even if the claimis cognizable, it is unavailing. Bertram
has failed to show that he suffered any prejudice because, as
di scussed below, his sentence would have been the same, with or

W t hout counsel's allegedly deficient performance. See Strickland

v. Washington, 466 U S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d 674

(1984) .

Bertram argues that none of the sentences should be
consecutive and the district court erred in not fully granting his
Rule 35 notion. |In vacating the conviction on Count 3 (one of the
recei pt counts), the district court noted that, even if either of
Counts 1 and 2 (the fal se statenent counts) was to be vacated, the
total sentence would still be ten years. The only way that Bertram
could receive a sentence of less than two consecutive five-year
terms would be if the sentence on Count 4 (the renaining receipt
count) could not run consecutively to the sentence on Count 1.

As to Counts 1 and 2, which charge the conpletion of two fal se
ATF forms, Bertram argues that, by sentencing him consecutively,
the court has tw ce punished one occasion on which he nade fal se
st atenents. The governnment argues that the court punished the
maki ng of two false statenments and their coincidence in tine is

irrel evant.



Consecutive sentences violate the double jeopardy clause if
they inpose nmultiple punishnents for the sane offense. UsS V.
York, 888 F.2d 1050, 1058 (5th Gr. 1989). The test to determ ne
i f doubl e jeopardy exists i s whether each conviction required proof

of a fact that the other did not. Bl ockburger v. U.S., 284 U S

299, 304, 52 S.C. 180, 76 L.Ed. 306 (1932). W need not deci de,
however, whether the contenporaneous conpletion of two fal se ATF

forns is one of fense or two. See U.S. v. Evans, 854 F.2d 56, 57

n.2 (5th Gr. 1988). Conpare United States v. Solonman, 726 F.2d

677, 679 (11th Cr. 1984) and United States v. WIllians, 685 F. 2d

319, 321 (9th Cr. 1982) with United States v. Mason, 611 F. 2d 49,
52 (4th Gr. 1979).

Bertraml s sentence presently stands as ten years because the
five-year sentence on the first false statenment count (Count 1)
runs consecutively to the five-year concurrent sentences on the
second fal se statenent count (Count 2) and the only receipt count
left (Count 4). The possession count, which resulted in a two-year
sentence, is not at issue in this appeal. If Counts 1 and 2
requi red proof of any fact that Count 4 did not, the sentences may

be consecutive even if Count 2 were vacated. Bl ockburger, 284 U.S.

at 304: York, 888 F.2d at 1058. Where the Bl ockburger test is net

and no anbi guity concerni ng congressional intent remains, no resort

to the rule of lenity is necessary. Evans, 854 F.2d at 58.
Counts 1 and 2 charged violations of 18 U S.C. § 922(a)(6).

That section required the governnent to prove that the defendant

made a false statenent or provided false identification in



connection with the acquisition of a firearm Evans, 854 F.2d at
60. Count 4 charged a violation of 18 U S.C. 8§ 922(h). In 1982,
8§ 922(h) prohibited the receipt of a firearmby a convicted felon.
18 U.S.C. A 8§ 922(h) (Wst 1976). The substance or prior 8§ 922(h)
is contained in current 8 922(q). That section required the
governnment to prove receipt of a firearm by a convicted felon.

U.S. v. Thomas, 810 F.2d 478, 479 (5th Cr.), cert. denied, 482

U S 930 (1987). Because the two sections required proof of
different facts, the sentence on Count 4 may run consecutively to
t he sentence on Count 1. For this reason, Bertran s sentence woul d
remai n unchanged. Accordingly, we hold that the sentence as
nmodified is neither illegal nor an abuse of discretion.

Finally, Bertram argues that he was inproperly denied the
right to be present when the court partially granted his Rule 35
motion. A defendant, however, has no right to be present for a
nodi fication that does not nake the sentence nore onerous. U.S. V.
Moree, 928 F.2d 654, 655-56 (5th Gr. 1991).

L1l
The district court's judgnent is AFFI RVED



