UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 92-1842
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

VERSUS

JEFFREY WAYNE TYREE,
Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas
(3:90 CR 014 D)

( March 12, 1993)
Bef ore H G3 NBOTHAM SM TH, and DeMOSS, Circuit Judges.
PER CURI AM *
BACKGROUND
Jeffrey Wayne Tyree was convi cted and sentenced follow ng his
guilty plea to charges in a superseding crimnal information that
he intentionally and know ngly used a tel ephone to facilitate the

possession of alisted chemcal, 21 U S.C. 8§ 841(d)(1), with intent

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



to manufacture a controlled substance in violation of 21 U S.C. §
841(d)(1).

The Presentence Report (PSR) indicated that a confidentia
informant notified drug enforcenment authorities that Tyree was
attenpting to purchase phenyl acetic acid, a precursor chem cal used
to manuf acture nethanphetam ne, froma janitorial supply conpany.
PSR f 5. Tyree was |ater observed at a restaurant |oading a
cardboard druminto his vehicle from another vehicle owned by an
enpl oyee of the janitorial supply conpany. Id. at § 6. As he
attenpted to drive away, Tyree was arrested by DEA agents and the
cardboard drum containing phenylacetic acid, was found wthin
Tyree's vehicle and seized. |1d. at Y 6, 9. Tyree, after being
informed of his constitutional rights, told one agent that he
purchased the drum for $8000 and that the chem cal would yield
about 15 pounds of anphetamne. |d. at § 8. The factual resune
made part of the plea agreenent shows that Tyree purchased the
chem cal with the intention of manufacturing nethanphetam ne. The
drum wei ghed 110 pounds. PSR, 97 1, 13.

In determning the base offense level, the PSR relied on
US S G 8§ 2D1.1, the guideline for 8§ 841(d) (1), because Tyree's
guilty plea established facts that proved a nore serious offense
than the of fense of conviction.! PSR § 12; see § 1Bl1.2, comment.
(n.1). The PSR cal cul ated a base offense | evel by converting 110

pounds of phenylacetic acid into 44 pounds of phenyl acetone, then

1 Al though the penalty for violating 8 843(b) is, in part, a
maxi mum sentence of 4 years, see 8§ 843(c), the maxi num sentence
for violating 8 841(d)(1) is 10 years. See § 841(d).
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converting 44 pounds into grans, or 19,6958.4 grans. The PSR
further reported that, "[f]or conversion purposes, 1 gram of
[ phenyl acet one], when possessed for the purpose of manufacturing
met hanphet am ne, equals 2.08 granms of cocaine; 19,958.4 grans of
[ phenyl acetone] tines 2.08 grans of cocaine equals 41,513.5 grans
or 41.5 kil ogranms of cocaine.”" PSR { 13. The Drug Quantity Table
under 8§ 2D1.1(c)(5) fixes a base offense level of 34 for drug-
equi val ency quantities between 15 and 50 kilogranms. PSR { 13.

The PSR cal cul ated a total offense | evel of 34 and a crim nal
hi story category of Il. PSR {f 13-20, 27. Tyree's sentence was
reduced markedly because of his plea agreenent, which was based on
a violation of § 843(b). Because the correspondi ng guideline
range of 168 to 210 nonths for § 841(d)(1) offenses exceeds the
statutory maxi numof 48 nonths for 8§ 843(b) offenses, the guideline
range is fixed at 48 nonths. 1d. at § 34-35; see § 5Cl.1(a). The
district court accordingly sentenced Tyree to 48 nonths
i ncarceration.

Tyree filed a 8 2255 notion to vacate, set aside, or correct
sentence, alleging that he had insufficient tinme to read the PSR
before sentencing and that his sentence was based on incorrect
i nformati on. A magistrate judge recommended that the district
court deny his notion, concluding that he failed to establish "good
cause" for not directly appealing his sentence. Tyree filed
objections to the magi strate judge's reconmmendations, alleging, in
part, that counsel failed to inform himof his right to appeal

The district court adopted the findings and recommendati ons of the



magi strate judge and denied Tyree's notion, noting that, because
the statutory nmaxinmum becane the guideline sentence with no
apparent basis to reduce it, it was not necessary, under Fed. R
Cim P. 32(a)(2), for the court to inform Tyree of his right to
appeal .

Tyree appealed and this Court reversed and renmanded for an
evidentiary hearing to determ ne whet her counsel had i nfornmed Tyree

of hisright to appeal. United States v. Tyree, (No. 91-7301) ( My

20, 1992) (unpublished). This Court held, in part, that, "[s]hould
the district court find that Tyree's attorney failed to i nformhim
of his right to appeal, Tyree will be entitled to an out-of-tine
appeal . "

On remand, an evidentiary hearing was hel d before a magi strate
j udge, who found that counsel did not informTyree of his right to
appeal . The magi strate judge recomended that (1) Tyree be granted
an out-of-tine appeal, (2) Tyree's original sentence be vacated,
and (3) he be resentenced. The district court granted an out-of -
time appeal but did not vacate Tyree's original sentence.

OPI NI ON

The sentence

Tyree argues that the district court erred when it sentenced
hi mbased on i nformati on he provided to a DEA agent. This argunent
| acks nerit.

A sentence inposed by the trial court will be upheld so | ong
as the sentence was determned by a proper application of the

guidelines to facts that are not clearly erroneous. United States




v. Buenrostro, 868 F.2d 135, 136-37 (5th Gr. 1989), cert. denied,

495 U. S. 923 (1990). Furthernore, where no challenge to the
underlying facts is raised, the court is free to adopt the facts

reported in the PSR w thout further inquiry. United States v.

Rodri guez, 897 F.2d 1324, 1326-27 (5th Cr.), cert. denied, 111 S

Ct. 158 (1990). Information relied upon by the court in sentencing
must have sone indicia of reliability. See US S. G § 6Al.3(a),
p.s.

(bj ections regarding sentencing raised for the first tinme on

appeal are reviewed for plain error. United States v. ol df aden,

959 F.2d 1324, 1327 (5th GCr. 1992); United States v. lLopez, 923

F.2d 47, 50 (5th Gir.), cert. denied, 111 S. Ct. 2032 (1991).

Plain error occurs when failure to consider the issue results in
"mani fest injustice.” Lopez, 923 F.2d at 50.

The record does not support Tyree's assertion that it
sentenced him according to his statenent to a DEA agent that the
phenyl acetic acid would produce fifteen pounds of anphetam ne.
Rat her, the district court adopted the calculations in the PSR
whi ch resulted in considerably higher yields of anphetam ne. The
findings by the Probation Departnent, unopposed by Tyree at the
sent enci ng hearing, contained the necessary indiciaof reliability.
Nor does Tyree denonstrate how the district court erred when it
appl i ed the sentencing guidelines.

For reasons set forth above, the sentence inposed by the
district court was not plain error.

The crimnal information




Tyree argues that the charge for which he pleaded guilty was
invalid because he never had the "intent to manufacture a
control | ed substance" and because the charge was not supported by
an underlying crinme. He argues further that "phenyl acetic acid" is
not a listed chem cal .

Ceneral principles addressing the adequacy of a charging
instrument apply wequally to the indictnent and crimnal
i nformati on. See Fed. R COim P. 7(c). An indictnent 1is
sufficient if it contains the elenents of the offense, fairly
infornms the defendant of the charges, and enabl es the defendant to
pl ead acquittal or a conviction as a defense to future prosecutions

for the same of fense. United States v. Mody, 923 F.2d 341, 351

(5th Gr.), cert. denied, 112 S. C. 80 (1991). The indictnent

must contain the essential facts constituting the offense and nust

all ege each material elenent of the offense. United States v.
Harper, 901 F.2d 471, 473 (5th Gr. 1990). It is generally

sufficient when the indictnent tracks the statutory |anguage
defining the offense. Mwody, 923 F.2d at 351. A failure to raise

objections to an indictnment during pretrial proceedings will result

in waiver of rights otherwise violated. United States v. Wlie,
919 F.2d 969, 972 (5th Gir. 1990); see Fed. R Cim P. 12(b)(2),
12(f).

Tyree failed to challenge the indictnment or superseding
crimnal information during pretrial proceedings. |n such cases,
this Court should read the crimnal information liberally. Wilie,

919 F.2d at 972. The crimnal information charged that Tyree



[0] n or about Decenber 28, 1989 . . . intentionally and

knowi ngly did unlawfully use a comrunication facility,

that is, a telephone, in facilitating the possession of

a listed chemcal with the intent to manufacture a

controlled substance, a felony pursuant to Title 21,

United States Code, Section 841(d)(1) . . . [and] used

said tel ephone to discuss with a person known to the

United States Attorney and the defendant, the purchase

and delivery of phenylacetic acid, a chem cal used in

manuf acturing a controll ed substance[. . . i]n violation

of Title 21, United States Code, Section 843(Db).

The crimnal information tracked the statutory |anguage and
contai ned the essential facts constituting material el enents of the
offense. See 21 U . S. C. 8§ 843(b). Tyree's "plea agreenent/factual
resune” provided the "elenents of the offense” and material facts
underlying his guilty plea. Because phenylacetic acidis a"listed
precursor chemcal" pursuant to 21 U S C. § 802(34)(H), Tyree's
argunent that the chemcal is not listed |acks nerit.

Tyree argues for the first time on appeal that the plea
agreenent was coerced and that he had no opportunity to read the
factual resunme. The transcript of the plea hearing, however, shows
that the guilty plea was valid and supported by a factual basis.
The district court al so accepted the pl ea agreenent and noted that
it dropped Tyree's mninmum sentence from 168 to 48 nont hs.

For reasons set forth above, the district court did not
plainly err when it convicted and sentenced Tyree for violating
8 843(b) as charged in the crimnal information.

Good behavi or

Tyree argues for the first time on appeal that his "good
behavi or" and "unusual personal characteristics,"” including high

work performance ratings, nerit his release from confinenent.



Tyree supports his argunent with copi es of performance ratings from
the federal prison's central file and wvarious academc
certificates.

Tyree does not challenge the validity of any ruling nmade by
the district court. This Court need not address this issue because
it is frivol ous.

Time to review PSR

Tyree argues that, because his attorney requested additional
time to go over the PSRwith him the district court's failure to
permt it violated local rule 10.9, Fed. R Cim P. 32(a)(1) (A,
and Burns v. United States, us _ , 111 s C. 2182, 2187,

115 L. Ed. 123 (1991). This argunent |acks nerit.

A defendant is entitled to an opportunity to review the PSR
and file objections. See Fed. R Cim P. 32(a). The district
court conplied with Rule 32(a)(1)(A), which requires that the
district court ascertain whether the defendant has gone over the
PSR with his attorney.

The local rule upon which Tyree relies requires witten
consent by the defendant where the defendant is given |l ess than ten
days to file witten objections to the PSR Rule 10.9, Local Rules
for Northern District of Texas, anended January 1, 1989. At the
sentencing hearing, Tyree's attorney inforned the district court
that, because Tyree had only seen the PSR that day, he believed
that the hearing should be postponed to allow nore tine for Tyree
to review the PSR The district judge, however, allowed Tyree an

opportunity at the sentencing hearing to discuss the PSR wth his



at t or ney. This was an acceptable alternative to Tyree and his
attorney. Tyree went through the PSR with his attorney and found
"nothing factually wong wth the presentence investigation
report."” At that time, Tyree's attorney indicated that they were
both ready to proceed with the sentencing hearing. Because there
were no objections, the I ocal rule was irrelevant, or
alternatively, it was waived. The district court concluded that
Tyree had an "anple opportunity to point out inaccuracies in the
PSR. " That ruling was not plain error.

Nor does Tyree's argunent trigger reversal under Burns, an
upwar d- departure case. Tyree was sentenced within the range
determ ned by t he sentenci ng gui delines, therefore his sentence was
not an upward departure requiring "reasonable notice." See United

States v. Wllianms, 937 F.2d 979, 981 (5th Gr. 1991) (citing

Burns, 111 S. . at 2187). Nonetheless, in light of the above,
Tyree received "reasonable notice."

Not only is Tyree bound by his guilty plea to the facts stated
therein, see, e.qg., United States v. Broce, 488 U S. 563, 570, 109

S. . 757, 102 L. Ed.2d 927 (1989), but the PSR put Tyree on
notice to assure that all information in the PSR was correct. See

United States v. Gaudet, 966 F.2d 959, 962 (5th Cir.), petition for

cert. filed, (Nov. 16, 1992) (No. 92-6597). Having failed to

oppose the facts and conclusions set forth by the PSR Tyree nust
show that the district court plainly erred when it adopted the PSR
and sentenced hi maccordingly. For reasons set forth above, Tyree

has not made such a show ng.



Procedural bar of 8 2255 issues

Tyree argues that the district court erred when it dism ssed
clainms in his § 2255 petition as procedurally barred under United

States v. Shaid, 937 F.2d 228, 232 (5th Cr. 1991) (en banc), cert.

denied, 112 S. . 978 (1992). Although this argunent |acks nerit

and was previously rejected by this Court, United States v. Tyree,

at 4 (No. 91-7301) (May 20, 1992) (unpublished), Tyree m sstates
the standard of review. Because the Tyree was granted this out-of -
time appeal for failure of counsel to informTyree of his right to
appeal , any issues properly raised are directly before this Court.
The procedural bar under Shaid, which applies to 8 2255 notions, is
thus irrelevant. As set forth above, Tyree's argunents |ack nerit
even under the broader review afforded to i ssues on direct appeal.

Judgnent affirned.
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