IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1840
Conf er ence Cal endar

ROBBY LYNN VAUGHN

Peti ti oner- Appel | ant,
ver sus
JAMES A. COLLINS, Director,
Texas Departnment of Crim nal
Justice, Institutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 5:92-CVv-100-W
(Cct ober 28, 1993)

Before PCLI TZ, Chief Judge, and SM TH and WENER, Ci rcuit Judges.
BY THE COURT:

Robby Lynn Vaughn seeks a certificate of probable cause and

| eave to proceed on appeal in forma pauperis. Vaughn contends

that the district court erred in dismssing his habeas corpus
petition "for a highly technical procedural default." He argues
that the magi strate judge acknow edged that he had carefully
pl eaded his case in state court and that, "given the opportunity,
there was no reason he could not have done the same in his
federal petition."

We agree that the district court erred in concluding that
Vaughn' s pl eadi ngs were concl usional. Vaughn's assertion that

counsel had failed to investigate and to call w tnesses was
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sufficient to state a Sixth Amendnent violation. Mreover, even
upon the magi strate judge's determ nation that the pl eadings were
concl usional, the adnonition that Vaughn had failed to anend his
pl eadi ngs was unreasonable. It was not clear fromthe nagistrate
judge's order that Vaughn was expected to file anended pl eadi ngs.
Mor eover, Vaughn nmade every effort to clarify his conplaint. 1In
Vaughn' s response denonstrating exhaustion, he stated with
particularity that counsel had failed to consult with himbefore
the trial, had not visited the scene of the offense where counsel
coul d have determ ned that the allegations against himwere an
i npossibility, and had no know edge of two eye w tnesses because
counsel failed to investigate and interview wi tnesses. The
district court should have liberally construed Vaughn's

"response," filed after responsive pleading by the respondent, as
a request to anend, Fed. R Cv. P. 15, and granted it. See

Cooper Vv. Sheriff, Lubbock County, Tex., 929 F.2d 1078, 1081-82

(5th Gr. 1991); see Haines v. Kerner, 404 U S 519, 520-21, 92

S.Ct. 594, 30 L.Ed.2d 652 (1972).
Accordingly, we GRANT a certificate of probable cause and

| eave to proceed in forma pauperis, VACATE the judgnent of the

district court, and REMAND for further proceedings. See dark v.

Wllianms, 693 F.2d 381, 381-82 (5th Cr. 1982).



