UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 92-1829
Summary Cal endar

DANNY E. DAVI S,
Pl ai ntiff-Appellant,
VERSUS
JOHNSON & JOHNSON MEDI CAL, | NC.
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas
(CA4-91-418E)

] April 19, 1993
Before JOLLY, DUHE, and BARKSDALE, Circuit Judges.

PER CURI AM !

Appel  ant Danny E. Davis (Davis) appeals the district
court's grant of sunmary judgnent in favor of Appellee Johnson &
Johnson Medical, Inc. (Johnson & Johnson). Finding no genuine
issue of material fact and that Johnson & Johnson, Inc. is
entitled to judgnent as a matter of law, we affirm

BACKGROUND
Davi s began working for Johnson & Johnson in approxi mately

1974, and becane a Production Supervisor in 1981. In January

! Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the | egal profession."
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



1990, Davis, who was 42 at the tinme, interviewed for six
positions at the Johnson & Johnson plant in Arlington, Texas,
four as a Project Manager, and two as a Raw Material Coordi nator.
Five of these positions were filled with other |ong-tine

enpl oyees of Johnson & Johnson, and one was filled from outside
t he conpany.

In June 1990, Davis sent a letter to the plant nmanager
stating his intention to resign and expressing his belief that
Johnson & Johnson had di scrim nated agai nst himon the basis of
his age when it did not pronbote himto the positions he sought.
Johnson & Johnson investigated his allegations, found themto be
meritless, and offered to allow himto remain in his position
despite his resignation. Davis declined the offer, and his
resignation ultimtely becane effective in August 1990.

In Cctober 1990, Davis sued Johnson & Johnson, alleging that
Johnson & Johnson violated the Age Discrimnation in Enploynent
Act (ADEA), 29 U S. C. 88 621-34, by (1) refusing to pronote him
to a position as Raw Material Coordi nator or Project Manager
because of his age; (2) creating such difficult conditions by
refusing to pronote himthat he felt conpelled to resign; (3)
retaliating against himfor having filed an EEOC conpl aint; (4)
followng a practice of refusing to hire persons forty years or
ol der in upper |evel positions.

The court entered sunmary judgnent in favor of Johnson &
Johnson on all clains, and David appeal s.

ANALYSI S



Standard of Revi ew
Summary judgnent is appropriate if the record di scl oses "t hat

there is no genuine issue as to any material fact and that the

moving party is entitled to a judgnent as a matter of law " Fed.
R Gv. P. 56(c). Inreviewing the sunmary judgnent, we apply the
same standard of review as did the district court. Walt man v.

International Paper Co., 875 F.2d 468, 474 (5th Gr. 1989); More

V. Mssissippi Valley State Univ., 871 F.2d 545, 548 (5th Gr.

1989) . The pleadings, depositions, adm ssions, and answers to
interrogatories, together with affidavits, nust denonstrate that no

genui ne issue of material fact remains. Celotex Corp. v. Catrett,

477 U.S. 317 (1986). To that end we nust "reviewthe facts draw ng
all inferences nost favorable to the party opposing the notion."

Reid v. State FarmMut. Auto. Ins. Co., 784 F.2d 577, 578 (5th Gr

1986). If the record taken as a whole could not Iead a rationa

trier of fact to find for the nonnoving party, there i s no genui ne

issue for trial. Mat sushita Elec. Indus. Co. v. Zenith Radio
Corp., 475 U. S. 574, 587 (1986); see Boeing Co. v. Shipnman, 411

F.2d 365, 374-75 (5th Gr. 1969) (en banc).
1. Issues Raised on Appeal

Davis's brief does not clearly state which clains he believes
were wongly dismssed on sunmary judgnent, but his brief seens to
only address his pronotion discrimnation claim Because we need
not consi der issues not adequately briefed on appeal, this opinion

only addresses his pronotion discrimnation claim See Corcoran v.

United Heal thcare, Inc., 965 F. 2d 1321, 1326 (5th Gr. 1992), cert.




denied, 113 S.C. 812 (1992) (citing Hulsey v. State of Texas, 929

F.2d 168, 172 (5th Cr. 1991).

[, Failure to Pronote

To establish a prim facie case of age discrimnation, Davis

must prove that (1) he was qualified for the positions he sought;
(2) he was within the protected class at the tinme he was not
pronot ed; ? and (3) soneone outside the protected age group or at
| east soneone younger was pronoted instead or he was otherw se

di scrim nated agai nst because of his age. Eg., Bienkowski V.

Anerican Airlines, Inc., 851 F.2d 1503, 1504-05 (5th Cr. 1988);

Elliot v. Goup Medical & Surgical Service, 714 F.2d 556, 565 (5th

Cr. 1983), cert. denied, 467 U S. 1215 (1984).

The district court granted summary judgnent in favor of
Johnson and Johnson on this clai mbecause Davis did not establish

a prima facie case. |In reaching this conclusion, the court noted

(1) that Davis failed to point to any evidence regardi ng the age of
the allegedly favored persons, and (2) the only evidence Davis
presented to support his claimof age discrimnation consisted of
his own deposition testinony describing statenents nade by other
conpany enpl oyees, enployees that Johnson & Johnson proved had no
authority over the chall enged pronotion deci sion.

Davis first argues that "the [d]istrict [c]ourt erred by

finding the [Alppellant failed to prove that sonmeone younger was

2 The ADEA protects persons who are at |east forty years ol d.
29 U. S.C. 8§ 631.



hired to the positions [A]ppellant sought because that fact had
never been disputed,” but fails to point to any evidence in the
record in support of this argunent. W agree with the district
court that the record reveal s no evidence regardi ng the age of the
all egedly favored persons.

Davi s next argues that his deposition testinony that a Johnson
& Johnson enpl oyee nmade age related comments was sufficient to

raise a genuine issue of material fact under Normand v. Research

Institute of Anerica, Inc., 927 F.2d 857 (5th Gr. 1991). W agree
wth the district court that Johnson & Johnson proved that the
enpl oyee who allegedly nmade the age related coment had no
authority over the chal |l enged pronotion deci sion. Furthernore, we
note that in Normand, the plaintiff set forth evidence of nunerous
enpl oyees who consi stently nmade age rel ated conments over the span
of ten years. In contrast, Davis has pointed only to his own
deposition testinony of one coment nade by an enpl oyee who was
outside the chain of pronotion authority.
CONCLUSI ON

For the foregoing reasons, the district court's grant of

summary judgnent in favor of Johnson & Johnson on all of Davis's

clains i s AFFI RVED



