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PER CURI AM *

Regi nal d Sl ack, a Texas state prisoner, appeals the failure-
to-prosecute dism ssal of his pro sein forma pauperis civil rights
action against two prison guards. For the reasons assigned, we

vacat e and renand.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Backgr ound

Slack alleges that two prison guards used excessive force
against himin violation of the eighth and fourteenth anmendnents.
Such a claimis redressable in a civil action under 42 U S.C
§ 1983.

In his conplaint Slack alleges that on June 29, 1990, at
approximately 4:00 a.m, he was taken fromhis cell in the Tarrant
County Jail and placed in a tenporary holding cell which did not
have a bed. After approximately 35 m nutes he says that he pressed
an energency button to request a bed. Deputy Elvin Tayl or
responded and a verbal exchange resulted. Sl ack alleges that
Taylor said that he also was tired and that Slack should not
conplain. Slack countered that if Taylor was tired he at | east was
being paid and that he was there in the jail by choice. Taylor
allegedly then threw Slack's clean clothes on the floor and told
Slack to shut up. Slack's final contribution to the conversation

allegedly was "[you] can't tell nme to shut up, or nmake nme" shut up
and "[you] can't put your hands on ne." According to Slack, and
much to his chagrin, Taylor proved him wong on both counts.
Taylor is said to have concluded the discussion by telling Slack
that he was in need of "an 'attitude adjustnent."'"

Taylor then opened the cell door, entered the cell, and
al | egedly grabbed Sl ack by the throat and sl ammed hi minto the wall
with force sufficient to cause Slack's head to strike the wall.

According to Slack's allegations, Taylor then punched himin the

face and threw himto the fl oor. Slack clainms that he did not



resist or offer any physical threat to the officers or other
inmates. Slack further clains that Deputy Charles Pruitt assisted
and encouraged Taylor. Slack alleges injury to his neck, rib cage,
and ear, as well as nental anguish as a direct result of the
i nci dent.

The district court determned that Slack had not net the
likely defense of qualified inmunity and ordered himto detail his
factual clainms. Slack responded as set forth above, with the facts
as related in his original conplaint. The court dism ssed the
conpl ai nt under Rule 41(c) for failure to prosecute. There was no

Spear st hearing; Slack had requested one. Slack tinely appeal ed.

Anal ysi s

A civil rights plaintiff nust be prepared to plead wth
particularity whenever the action raises the likely issue of
qualified inmmunity.? In order to state a viable claim the
plaintiff nust allege specific facts which, if true, would allow
the entry of judgnent in his favor despite the defendant's
qualified imunity. A plaintiff obviously does not have to prove
his case at this point.

The qualified imunity defense is by definition not absol ute.
The defendants are immune from liability only if a "reasonably

conpetent |aw enforcenent agent would not have known that his

. Spears v. MCotter, 766 F.2d 179 (5th Cr. 1985).

2 Elliott v. Perez, 751 F.2d 1472 (5th GCr. 1985).



actions violated clearly established |aw "3 The objective
reasonabl eness of the agent's conduct nust be neasured agai nst the
clearly established law at the time of the incident.* Wen Slack
clains to have been beaten, the |law clearly condemmed the use of
force grossly disproportionate to the need which resulted in
significant injury.®

Sl ack's conplaint alleges that he was |ocked in his cell and
was not presenting a threat to anyone when Taylor beat him to
adjust his attitude. He also alleges that the beating caused
injury to his neck, ribs, and ears, as well as nental anguish.
Slack's original conplaint alleged specific facts and conduct on
the part of both defendants which reasonably conpetent |aw
enforcenent agents knew or should have known was beyond that
aut hori zed by clearly established law. Slack's failure to anend
his conplaint to allege further specific facts cannot be viewed as
a failure to prosecute wthin the purview of Rule 41(b). W
t herefore concl ude that the district court abused its discretionin

di sm ssing Slack's conplaint for failure to prosecute.

Concl usi on

3 King v. Chide, 974 F.2d 653 (5th Gir. 1992).

4 Pfannstiel v. Gty of Marion, 918 F.2d 1178, 1185 (5th
Cr. 1990).

5 Huguet v. Barnett, 900 F.2d 838 (5th Cir. 1990). The
significant injury requirenent was rejected by the Suprenme Court in
Hudson v. MMl lian, 112 S.Ct. 995, 117 L.Ed. 156 (1991).



Sone or all of Slack's allegations may be apocryphal. On the
ot her hand, there may be substantially nore to the story. A Spears
hearing mght assist the court in determning whether Slack
presents a substantial federal question.® Regardless, on the facts
as pled, Slack is entitled to proceed with his efforts to prove his
case.

The judgnent of the district court is VACATED and the matter
is REMANDED for further proceedings consistent herew t h.
Appel lant's notion for appoi nt ment of counsel on appeal is DEN ED
as noot. \Wether counsel should be appointed to assist Slack in
the trial <court proceedings is a matter nore appropriately

addressed to the district court.

6 A Spears hearing allows the district or magi strate judge
to interview the prisoner/litigant in a controlled setting to
determ ne whether the claimant is truly indigent and/ or whet her the
claimis frivolous. To determ ne whether the proffered claimis
frivolous, the judge may nmake |limted credibility determ nations
but nust guard against treating as frivol ous clai ns of whose nerits
the judge is nerely circunspect. See Wlson v. Barrientos, 926
F.2d 480 (5th Gr. 1991) (nodified on rehearing).



