IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 92-1795

IN THE MATTER OF: HI PP, |INC ,
Debt or .
PHCENI X GRAIN, | NC.,
Appel | ant,
vVer sus

THOMAS J. GRIFFITH, as Trustee for Hipp, Inc.,
Appel | ee.

Appeal fromthe United States District Court for
the Northern District of Texas
(2:88 CV 215)

) August 31, 1993
Bef ore REAVLEY, DUHE and BARKSDALE, Circuit Judges.

PER CURI AM *
Robert Tolar, as trustee of Oes Gain Conpany, entered into
an agreenent with Phoenix Gain, Inc. on Cctober 23, 1986 (the

Agreenent). As of this date, the Oes Gain estate owed a claim

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



for pre-paid rent against Hpp, Inc. Seelnre Hpp lInc., 71 B.R
643, 651-52 (Bankr. N.D. Tex. 1987). The Agreenent states:

[ Tol ar] transfer|[s] to Phoenix ... al |
interests, if any, which ... Tolar ... nmay
have, directly or indirectly, in that certain
prom ssory note dated Cctober 1, 1973, in the
princi pal anount of $2, 000, 000. 00 executed by
Hi pp, I nc. payable to John Hancock Mutual Life
| nsurance Conpany, and the col |l ateral securing
t he John Hancock Note .... This transfer

is to be construed broadly ...

The bankruptcy court held that this |anguage did not transfer any
claimfor pre-paid rent to Phoeni x because a claim for pre-paid
rent is not an interest in any note or collateral for the note,
and, further, because the Hancock note was extinguished prior to
t he above agreenent. Phoeni x argued to the district court that
this holding is erroneous, and the district court responded:

The clear holding [of the Bankruptcy Court]

was that the Hancock note at the tinme of its

transfer [to Phoenix] carried no right to

repaynent of the suns paid by Oes Gain to

purchase the note. The effect of the court's

holding was that the Trustee of Oes Gain

transferred no value to Phoenix when he

transferred his rights, if any, in the Hancock

not e. The court below had already held the

Hancock note to be worthless at the tinme of

its transfer fromOes Gain. This holding is

affirmed here.
We agree with both courts below that Tolar did not transfer any
claimthat Aes Gain had for pre-paid rent to Phoenix on COctober
23, 1986.

In this court Phoeni x urges that the district court found for
it on the pre-paid rent claim That is clearly wong. Even if
Phoeni x were correct, the judgnent and not the reasoning of the
district court, is on appeal. That judgnent was that no val ue was
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transferred by Tolar to Phoenix by the above quoted portion of
their agreenent. W agree.

The appeal is frivolous; double costs are awarded appell ee.
FED. R Aprp. P. 38.

AFFI RVED.



